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AO-305-A81 

MILK  IN  NEW  YORK-NEW  JERSEY 
AND  CONNECTICUT  MARKETING 

AREAS 

Decision  on  Proposed  Amendments  to 

Tentative  Marketing  Agreements 

and  tp  Orders 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  n.S.C.  601  et  seq.), 
and  the  api^cable  rules  of  practice  and 
procedure  governing  the  formulati(Hi  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900)  public  hearings 
were  held  (1)  at  New  York,  New  York, 
during  the  period  September  &-21,  1962, 
pursuant  to  notice  thereof  issued  on  Au¬ 
gust  8,  1962  (27  Fit.  8183)  and  (2)  at 
Woodbridge,  New  Jersey  and  at  New 
York,  New  York,  during  the  period  April 
1-19,  1963,  pursuant  to  notices  thereof 
issued  August  23,  1963  (27  FJl.  8597), 
August  31,  1962  (27  F.R.  8926),  Septem¬ 
ber  7,  1962  (27  F.R.  9066)  and  Febru¬ 
ary  6,  1963  (28  Fit.  1308) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearings  the  Assistant  Sec¬ 
retary,  on  June  7,  1963  (28  F.R.  6139; 
FJt.  Doc.  63-6219)  and  the  Acting  Sec¬ 
retary,  on  July  23,  1963  (28  F.R.  7598; 
F.R.  Doc.  63-7889),  filed  with  the  Hear¬ 
ing  Clerk  their  recommended  decisions 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto.  The  ma¬ 
terial  issues  VI  and  vn  were  previously 
set  forth  as  issues  1  and  2,  respectively, 
in  the  decision  issued  July  23,  1963  (28 
P.R.  7598). 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  recommended  decisions  (28  FJl.  6139; 
F.R.  Doc.  63-6219  and  28  FJl.  7598; 
FJl.  Doc.  63-7889)  are  consolidated  into 
this  final  decision  and  are  hereby  ap¬ 
proved  and  adc^ted  and  are  set  forth  in 
full  herein  subject  to  the  following  modi¬ 
fications: 

In  the  decision  issued  Jime  7, 1963,  the 
following  changes  are  made: 

1.  In  Issue  No.  1  the  last  sentence  of 
the  first  paragraph  under  the  subhead¬ 
ing  “Revised  pooling  requirements  (pool 
plants  and  pool  bulk  tank  units) "  is  de¬ 
leted  and  a  new  sentence  is  added. 

2.  The  first  sentence  of  the  sixth  para¬ 
graph  imder  the  subheading  “AppUca- 
tion  to  fluid  processing  plants  and  asso¬ 
ciated  bulk  tank  units”  in  Issue  No.  1 
is  deleted  and  in  the  second  sentence 
the  flrst  word  is  changed. 

3.  Under  the  subheading  “Application 
to  supply-tirpe  plants  and  associated  bulk 
tank  units”  in  Issue  No.  1  the  foUowing 
changes  are  made: 

i.  The  last  two  words  in  the  eleventh 
full  paragraph  are  deleted. 

U.  The  18th  full  paragraph  is  deleted 
and  a  new  paragraph  is  added. 

4.  In  Issue  No.  1  under  the  subhead¬ 
ing  “Regulatory  treatment  of  milk  which 


does  not  meet  prescribed  pooling  stand¬ 
ards”  the  following  changes  are  made: 

a.  The  last  sentence  of  the  fifth  para¬ 
graph  is  deleted  and  new  sentences  are 
added. 

b.  In  the  last  sentence  of  the  sixth  full 
paragraph  the  word  “nonpool”  is 
changed  to  “partial  pool”. 

c.  The  eighth  through  eleventh  para¬ 
graphs  are  deleted  and  new  paragn^hs 
are  added. 

d.  In  the  twelfth  paragraph  the  word 
“nonpool”  is  changed  to  “parUal  pool”. 

e.  The  first  sentence  in  the  thirteenth 
paragraph  is  deleted  and  a  new  sentence 
is  added. 

f.  The  first  sentence  of  the  fifteenth 
paragraph  is  deleted  and  a  new  para¬ 
graph  is  added  preceding  the  fifteenth 
paragraph. 

g.  The  introductory  sentence  of  the 
sixteenth  paragraph  is  deleted  and  a  new 
sentence  is  added. 

h.  The  introductory  sentence  of  the 
seventeenth  paragraph  is  deleted  and  a 
new  sentence  is  added. 

i.  The  twenty-first  paragraph  is  de¬ 
leted  and  a  new  paragraph  added. 

j.  The  last  sentence  in  the  28th  para¬ 
graph  is  deleted  and  new  sentences  are 
added. 

k.  The  35th  paragraph  is  deleted  and 
a  new  paragraph  added. 

l.  The  introductory  phrase  in  para¬ 
graph  36  is  deleted  and  a  new  phrase 
added. 

m.  The  last  two  sentences  in  the  37th 
paragraph  are  deleted  and  new  sentences 
added. 

5.  Under  Issue  No.  2  the  following 
Changes  are  made: 

a.  A  sentence  is  added  following  sen¬ 
tence  ending  on  line  13  of  fifth 
paragraph. 

b.  A  new  paragraph  is  inserted  fol¬ 
lowing  eighth  paragraph. 

6.  The  following  changes  are  made 
under  Issue  No.  IV : 

a.  The  eleventh  paragraph  Is  deleted 
and  new  paragraphs  added. 

b.  An  introductory  sentence  is  added 
to  twelfth  paragraph. 

7.  The  following  changes  are  made  un¬ 
der  Issue  No.  V: 

a.  The  fourth  sentence  in  the  twelfth 
paragraph  is  deleted  and  a  new  sentence 
added. 

b.  A  new  paragraph  is  added  preceding 
the  13th  paragraph. 

In  the  decision  issued  July  23,  1963, 
the  following  changes  are  made: 

1.  In  the  paragraph  immediately  pre¬ 
ceding  the  heading  "Findings  and  con¬ 
clusions"  material  issue  No.  2  is 
changed. 

2.  In  issue  No.  1  under  the  subheading 
"DifferentuUs  in  1-80  mile  zone"  the  24th 
paragraph  is  deleted  and  two  new  para¬ 
graphs  are  substituted  therefor: 

3.  All  of  ii^ue  No.  2  is  changed. 

The  matei^  issue  on  the  record  of 
the  hearing  held  during  the  period  Sep¬ 
tember  5-21,  1962  relates  to  the  question 
of  how  to  preserve  for  the  New  York-New 
Jersey  market  an  effective  classified- 
price  plan  and  inarketwide  pool  for  dis¬ 
tributing  the  proceeds  accniing  to  nulk 
produced  for  the  market  in  the  absence 
of  the  application  of  compensatory  pay¬ 
ments  declared  invalid  by  the  Supreme 


Coiirt  of  the  United  States  in  the  case 
of  Lehigh  VaUey  Cooperative  Farms. 
Inc.,  et  al..  Petitioners  v.  United  Sta^ 
et  al. 

More  specifically,  to  achieve  this  ob¬ 
jective,  the  following  matters  require  de- 
cision  in  formulating  appropriate  new 
regulatory  provisions  which  will  main¬ 
tain  orderly  marketing  conditions  in  the  ^ 
nation’s  largest  fluid  milk  market  (dis. 
cussed  herein  in  this  sequence) ; 

l.  What  milk  should  be  priced  and 
pooled,  and  how  should  marketing  area 
fluid  milk,  if  any,  not  so  priced  and 
pooled  be  regulat^.* 

n.  How  should  milk  received  by  a 
handler  from  several  different  sources 
be  assigned  to  such  handler’s  gross  clas- 
sification  of.  milk. 

m.  Should  the  three  western  coun- 
ties  of  New  Jersey  (Sussex,  Warren,  and  ^ 
Hunterdon)  be  eliminated  from  the  mar¬ 
keting  area  so  as  to  remove  from  regu- 
lation  certain  handlers  in  Eastern  Penn¬ 
sylvania  who  distribute  milk  in  such 
counties. 

IV.  How  should  milk  received  by  a 
New  York-New  Jersey  plant  from  plants 
under  other  Federal  orders  be  related  to 
the  revised  pricing  and  pooling  plan. 

V.  What  additional  conforming 
amendments  need  to  be  made. 

The  material  issues  on  the  record  of 
the  hearing  held  diulng  the  period  April 
1-19,  1963  relate  to: 

VI.  Modification  or  elimination-  of 
direct-delivery  differentials  applicabte 
at  plants  in  certain  price  zones  and  dis¬ 
tricts  as  defined  in  the  order  when  milk 
is  received  in  cans;  and  inclusion  of  a 
direct-deUvery  differential  on  bulk  tank 
milk  in  certain  price  zones  and  districts. 

vn.  Proposed  provision  for  a  tank 
truck  service  charge,  deductible  from  the 
township  zone  price,  as  authorized  by  the 
producer  with  respect  to  bulk  tank  milk 
picked  up  at  the  prcxlucer’s  farm  by  the 
handler  or  by  contract  hauler  engaged 
and  paid  by  the  handler. 

Findings  and  conclusions  on  the  record 
of  the  hearing  during  the  period  Septem- 
her  5-21,  1962.  The  following  flndingB 
and  conclusions  on  the  material  issue  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

I.  To  maintain  orderly  marketing  con¬ 
ditions  in  the  New  York-New  Jersey 
market.  Order  No.  2  should  be  amended 
to  provide  (1)  more  comprehensive  pro¬ 
visions  for  pooling  milk  introduced  into 
the  marketing  area,  and  (2)  a  modified 
method  of  integrating  into  the  r^mh- 
tory  plan  milk  from  sources  which  do 
not  meet  the  provisions  for  pooling. 
Complementary  changes  should  be  made 
in  the  application  of  the  order  to  milk 
received  from,  and  milk  disposed  of  to, 
plants  imder  other  Federal  orders. 

In  pursuit  of  the  above  objective  in 
the  New  York-New  Jersey  market,  it  is 
necessary  that  the  regulatory  program 

*  Official  notice  la  taken  of  the  followini 
decisions  of  the  Secretary  of  Agrlculton 
relating  to  the  New  Tork-New  Jersey  mitt 
order,  to  Its  predecessor,  the  New  Tort 
Metropolitan  milk  order  In  connection  with 
the  findings  and  conclusions  of  this  deciskm: 
December  14.  1968  (18  PJl.  8444);  June  10. 
1957  (22  FJR.  4194) ;  August  4.  1958  (23  FA 
6060)  ;  and  September  13, 1961  (26  PA.  8847). 
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^tinue  to  accomplish  the  following: 

ReQUire  each  handler  who  enjoys 
the  ben^ts  of  pooling  to  make  his  milk 
supplies  available  to  the  Class  I-A  *  mar- 
ket  when  needed. 

2.  Prevent  the  "dumping”  on  the 
Qiarket  of  the  seasonal  and  short-time 
ggrpluses  of  nearby  fluid  markets. 

3.  Provide  an  effective  method  of  pool¬ 
ing  bulk  tank  milk  so  that  a  handler 
Qjay  not  shift  milk  into  and  out  of  the 
pool  for  temporary  flnancial  beneflt  to 

and  to  the  disadvantage  of  pro- 
^rs  generally. 

Several  proposals  were  presented  at 
the  hearing. 

The  four  major  New  York-New  Jer- 
I  sey  cooperative  groups  proposed  and 
supported  a  comprehensive  pooling  plan 
^ch  would  apply  to  all  plants  and 
ljuik  tank  units  from  which  Class  I-A 
milk  originates  and  would  tend  to  mini¬ 
mise  the  Quantities  of  unregulated  milk 
distributed  as  Class  I-A.  This  general 
plan  was  supported  also  by  an  associa- 
tkm  r^resenting  New  York-New  Jersey 
regulated  handlers. 

gsaentially,  the  proposal  would  extend 
ibe  regulation  to  virtually  all  plants 
frith  disposition  of  Class  I-A  milk  in  the 
{few  York-New  Jersey  marketing  area, 
with  various  options  which  any  han¬ 
dier  primarily  associated  with  other  fluid 
markets  might  elect  in  order  to  adjust 
to  the  regulation  with  minimiun  impact 
OQ  his  operations  in  such  other  fluid 
markets.  Complementary  changes  were 
'  proposed  which  relate  to  the  pooling  of 
milk  in  bulk  tank  units. 

A  cooperative  association  and  a  pro¬ 
prietary  handler,  each  with  fluid  milk 
processing  and  packaging  (distributing) 
plants  in  Pennsylvania,  proposed  that 
any  unregulated  handler  disposing  of 
I-A  milk  on  routes  should  have  no 
obligation  to  the  producer-settlement 
fond  if  the  total  payments  to  dairy 
fanners  at  his  unregulated  distributing 
plant  were  at  least  as  great  as  the  value 
of  the  tniik  receipts  computed  at  the  New 
York-New  Jersey  order’s  class  prices. 
The  proposal  provided  that  in  the  event 
payments  to  dairy  farmers  were  less 
Qian  this  amoimt,  the  difference  should 
represent  such  plant’s  obligation  to  the 
producer-settlement  fund.  These  par¬ 
ties  Turner  proposed  that  if  Class  I-A 
milk  is  disposed  of  from  a  plant  regu¬ 
lated  by  any  other  Federal  order,  or  an 
order  issued  by  a  State  regulatory 
agency,  payments  to  the  producer-set¬ 
tlement  fund  should  be  required  only 
when  the  classifled  iise  value  of  the 
plant’s  milk  at  the  class  prices  provided 
by  such  other  order  are  less  than  the 
ralue  of  such  milk  at  the  class  prices  of 
the  New  York-New  Jersey  order.  Pay¬ 
ments  to  the  New  York-New  Jersey  pro- 
dacer-settlement  fund  would  be  required 
in  an  amount  equal  to  such  difference. 

The  above  proposals  were  intended  to 
apply  only  to  distributing-tsrpe  plants. 
Although  proponents  suggested  that  the 
pngxmals  might  be  modifled  so  as  to  ap- 
Pb  also  to  other  nonpool  (supply-tsrpe) 

*Tbe  order  dlstinguiahes  between  Class  I 
(feild)  milk  disposed  of  within  the  market- 
^  area  (Class  I-A)  and  Class  I  mUk  dls- 
pond  of  outside  the  nuurketlng  area  (Class 
H). 


plants  from  which  Class  I-A  milk  is  re¬ 
ceived,  no  speciflc  plan  was  offered  to 
accomplish  this  objective. 

The  proposal  of  another  cooperative 
would  grant  a  nonpool  handler  the 
choice  of  (1)  paying  compensatory  pay¬ 
ments  at  the  difference  between  the 
Class  I-A  and  Class  in  price  on  any  Class 
I-A  milk  disposed  of  from  his  plant,  or 
(2)  paying  the  order’s  classifled  use  value 
for  all  dairy  farmers  receipts  at  his  plant 
to  his  own  farmers,  or  by  combination  of 
payments  to  his  dairy  farmers  and  pay¬ 
ments  to  the  order’s  producer-settlement 
fund. 

A  representative  of  the  State  of  Wis¬ 
consin  offered  a  plan  under  which  non¬ 
pool  milk  received  at  a  pool  plant  would 
be  prorated  to  all  uses  of  milk  and 
treated  in  the  same  manner  as  producer 
milk  with  respect  to  application  of  the 
order’s  class  prices. 

Representatives  of  handlers  regulated 
by  the  Philadelphia  Federal  milk  order 
suggested  that  plants  with  fluid  milk 
distribution  in  more  than  one  Federal 
order  martlet  be  regulated  by  the  order 
in  which  the  greatest  volume  of  such 
milk  is  distributed,  regardless  of  whether 
such  orders  provide  for  marketwide  or 
individual-handler  pooling.  This  gen¬ 
eral  approach  was  supported  also  by  a 
Philadelphia  producer  association. 

Basis  and  requirements  for  market¬ 
wide  pooling.  Since  its  inception  in  1938 
the  New  York-New  Jersey  order  has  pro¬ 
vided  for  the  marketwide  pooling  of  pro¬ 
ducers’  returns.  Each  regulated  han¬ 
dler  is  required  to  account  for  his 
receipts  of  milk  from  producers  at  the 
applicable  minimum  class  prices  estab¬ 
lished  under  the  order.  Except  for  spe- 
ciflcally  authorized  differentials,  such 
prices  are  uniform  with  req^ect  to  each 
use  classiflcation  and  with  respect  to 
each  pool  handler.  The  returns  derived 
from  the  classifled  values  of  milk  are 
paid  to  the  individual  producers  supply¬ 
ing  the  market  on  the  basis  of  a  weighted 
average,  or  blended,  price  per  hundred¬ 
weight  (with  certain  authorized  differ¬ 
entials)  of  milk  delivered  based  upon  all 
use  classiflcation  for  all  htmdlers  in  the 
market. 

In  conjunction  with  classified  pricing, 
marketwide  pooling,  determined  follow¬ 
ing  hearings  to  be  appropriate  under  con¬ 
ditions  in  this  market,  has  been  an  in¬ 
dispensable  mechanism  for  stabilizing 
milk  marketing  conditions  in  this 
market. 

Just  prior  to  the  institution  of  the 
Federal  milk  order  in  the  New  Yoiic-New 
Jersey  market,  prices  paid  to  dairy  farm¬ 
er  suppliers  of  the  market  were  at  very 
depressed  levels.  In  general,  they  were 
little,  if  any,  above  prices  paid  for  milk 
of  manufacturing  quality  even  though 
milk  produced  for  this  market  was  pro¬ 
duced  in  compliance  with  strict  sanitary 
regulations.  Indeed,  there  were  situa¬ 
tions  where  the  value  of  milk  was  less 
than  its  manufacturing  value  by  the  costs 
necessarily  incurred  in  moving  it  to  a 
distant  manufacturing  plant.  The  rea¬ 
son  for  these  depressed  prices  primarily 
was  that  an  excess  of  milk'  above  the 
quantity  which  could  be  used  in  whole 
fluid  form  was  being  produced  and  de¬ 
livered  to  market.  It  was  demonstrated 
that  whenever  any  significant  excess  of 


milk  was  produced  for  the  fluid  market, 
prices  would  fall  to  the  level  of  manu¬ 
facturing  milk  prices. 

The  major  problem  now,  as  it  was 
when  the  order  was  first  established,  is 
to  maintain  orderly  marketing  for  mUk 
in  this  market  in  a  situation  where  in 
order  to  assure  consumers  of  sufficient 
quantities  of  milk  at  all  times,  it  is 
necessary  that  more  milk  be  produced 
and  delivered  to  market  than  can  be 
used  as  fluid  milk.  In  the  absence  of 
regulation,  the  maintenance  of  a  neces¬ 
sary  reserve  of  milk  above  Class  I  re¬ 
quirements  has  a  depresdng  effect  upon 
the  prices  for  all  uses  of  milk,  including 
producer  returns  and  an  unstabilizing 
effect  on  the  marketing  of  milk  in  the 
area.  The  institution  of  a  classifled  pric¬ 
ing  plant  and  marketwide  pooling 
through  the  Federal  milk  order  is  the 
means  for  achieving  adequate  and  de¬ 
pendable  supplies  for  consumers  (which 
includes  the  necessary  reserve)  without 
the  unstabilizing  conditions  and  de¬ 
pressed  prices  to  producers  which  would 
otherwise  result.* 

Under  marketwide  pooling  all  pro¬ 
ducers  for  the  maiicet  share  proportion¬ 
ately  in  the  Class  I  market  regardless  of 
the  individual  handler’s  use  of  the  milk. 
At  the  time  the  order  was  first  issued  all 
milk  qualified  under  the  applicable 
healtii  requirements  and  available  for 
sales  in  the  defined  market  was  made 
eligible  for  pooling  and,  therefore,  there 
was  no  problem  of  unpriced  milk  enter¬ 
ing  the  market  to  compete  with  that  sub¬ 
ject  to  minimum  pricing  under  the  order. 

It  developed,  however,  imder  early 
order  provisions,  that  when  plants  were 
permitted  to  share  in  the  marketwide 
pool  without  any  standard  of  delivery 
performance,  there  was  strong  incentive 
for  supply  plants  to  hold  milk  at  the 
plant  for  manufacturing  instead  of  ship¬ 
ping  it  to  the  fluid  maiicet  to  meet  mar¬ 
ket  needs.  In  spite  of  substantial  vol¬ 
umes  of  milk  in  the  pool  above  actual 
requirements  for  fluid  use,  handler-buy¬ 
ers  of  milk  in  the  fluid  market  at  times 
could  not  obtain  needed  quantities  at 
reasonable  prices.  As  a  result  the  order 
was  revised,  after  hearing,  to  require  a 
handler  (or  cooperative  handler)  to  meet 
certain  performance  requirements  in 
order  to  continue  participation  in  the 
marketwide  pool. 

While  the  adoption  of  these  perform¬ 
ance  standards  was  necessary  to  assure 
that  sufficient  milk  would  be  made  ac¬ 
tually  available  to  supply  Class  I-A 
needs,  their  adoption  at  the  same  t4me 
created  the  potentiality  for  milk  to  be 
available  which  was  not  marketed  in 
accordance  with  the  standards,  and  was 
thus  not  regulated.  It  became  evident 
that  the  unregulated  supplies,  if' allowed 
to  enter  the  market  without  some  means 

*In  upholding  the  marketwide  equaliza¬ 
tion  provisions,  the  Supreme  Court  of  the 
United  States  has  stated.  **The  pool  is  only 
a  device  reasonably  adapted  to  allow  regu¬ 
lation  of  the  interstate  market  upon  terms 
which  minimize  the  results  of  the  restric¬ 
tions.  It  is  ancillary  to  the  price  regulation 
designed,  as  is  the  price  provision,  to  foster, 
protect  and  encourage  interstate  commerce 
by  smoothing  out  the  difficulties  of  the  sur¬ 
plus  and  cut-throat  competition  which  bur¬ 
dened  this  marketing.  See  United  States  vs. 
Bock  Royal,  307  UA.  533(1039). 
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of  removing  the  competitlTe  advantage 
which  otherwise  would  attach  to  them, 
could  render  the  regulatory  plan  ineflec- 

tlv^.  ,  j  1 

Without  appropriate  means  for  deal¬ 
ing  with  unregutoted  milk  which  is  dis¬ 
posed  of  as  Class  I-A  in  the  regulated 
market,  handlers  using  regulated  pro¬ 
ducer  mitt  for  Class  I-A  purposes  could 
not  compete  on-  equal  terms  with  other 
operators  using  unregulated  milk.  If 
regulated  handlers  are  not  adequately 
protected  from  the  competition  of  un¬ 
regulated  milk  they  would,  of  course,  be 
compelled  to  use  unregulated  milk  them¬ 
selves  to  maintain  their  competitive  po¬ 
sition  in  the  regulated  market. 

Some  actiMi  therefore  is  necessary  to 
neutralize  any  competitive  price  advan- 
tage  which  unregulated  milk  may  have 
over  regulated  milk.  Not  to  take  such 
action  would  be  to  favor,  in  relation  to 
handlers  and  producers  who  provide  the 
regular,  dependable  and  continuing 
sources  of  supply  for  the  regulated  mar¬ 
ket,  those  operators  who  se^  Class  I-A 
outlets  in  the  regulated  market  on  a  tem¬ 
porary  or  sporadic  basis  or  those  han¬ 
dlers  who  do  most  of  their  business  in 
unregulated  markets  but  have  limited 
route  sales  in  the  marketing  area. 

In  order  to  prevent  unpriced  milk  from 
destroying  the  regulatory  scheme,  the 
order,  imtil  July  1.  1962,  contained  a 
provision  for  a  payment  into  the  pro¬ 
ducer-settlement  fund  by  handlers  using 
mnir  in  the  Class  I-A  market,  which  milk 
was  not  subject  to  the  marketwide  pool¬ 
ing  provisions.  The  effect  of  this  pay¬ 
ment,  known  as  a  “compensatory  pay¬ 
ment”,  assured  regulated  handlers  that 
unregulated  Twitt  entering  the  market  for 
this  purpose  could  not  be  purchased  at 
a  price  advantage  relative  to  fully  reg¬ 
ulated  (producer)  milk.  The  supplier  of 
the  unregulated  milk  was  credited  with 
a  price  on  the  milk  reflecting  a  value  as 
surplus  and  the  marketwide  pool  re¬ 
ceived  the  balance  of  its  value  as  used 
In  Class  I-A.  The  imposition  of  a  com¬ 
pensatory  pajnnent  on  the  unregulated 
handler  thus  was  intended  to  neutralize 
the  competitive  advantage  for  milk  not 
under  full  regulation. 

While  the  Supreme  Court  ruled  that  a 
compensatory  payment  on  nonpool  milk 
as  applied  in  the  circumstances  Involv¬ 
ing  the  Lehigh  Valley  Cooperative  and 
Suncrest  Farms  was  Inconsistent  with 
the  terms  of  the  Act,  the  Court  also 
recognized  that  because  of  the  manner  In 
which  Federal  orders  function  "It  is  quite 
obvious  that  imder  certain  circumstances 
some  regulations  of  such  milk  may  be 
necessary.”  Unless  the  order  contains 
provisions  which  adequately  relate  milk 
not  subject  to  pooling  to  the  total  scheme 
of  regulation,  the  very  existence  of  the 
order,  designed  as  it  Is  to  stabilize  the 
market  In  the  manner  prescribed  by 
statute,  may  establish  the  condition 
which  makes  attainment  of  such  sta¬ 
bilization  impracticable. 

The  advent  of  the  bulk  tank  delivery 
system  for  the  delivery  of  milk  from 
farms  to  market  expanded  certain  pric¬ 
ing  and  pooling  problons  imder  the  or¬ 
der.  Order  amendments  made  effective 
December  1, 1961,  were  designed.  In  con¬ 
junction  with  the  simultaneous  and 


complementary  use  of  compensatory 
pa3nnent8,  to  overcome  such  problems. 

Under  the  bidk  tank  handling  of  milk, 
a  farmer  puts  hi«  milk  production  in  a 
bulk  cooUi^r  tank  located  on  his  farm. 

The  tTiiik  is  picked  up  at  the  farm  by 
a  tank  truck  and  Is  pumped  directly 
from  a  farm  tank  into  the  tank  truck. 

It  is  at  the  farm,  therefore,  that  the 
mUir  is  measured,  sampled  and  tested 
for  butterfat,  and  loses  its  identity  in 
the  event  that  the  receipts  fr(Mn  more 
t-h^n  one  farm  are  included  in  the  tank 
truck.  Milk  so  handled  can  be  trans¬ 
ported  long  distances  from  the  farm 
before  it  enters  a  plant. 

This  type  of  handling  made  it  pos¬ 
sible  for  a  handler  under  the  New  York- 
New  Jersey  order  to  haul  milk  from 
farms  directly  to  nonpool  plants  when 
it  was  to  his  advantage  to  keep  such 
mUk  out  of  the  marketwide  pool,  and 
to  haul  the  mhk  to  a  pool  plant  on  such 
days  as  the  handler  did  not  have  an 
advantageous  outside  market  outlet  for 
the  milk.  Such  delivery  to  a  pool  plant 
meant  that  the  milk  was  subject  to  the 
pricing  and  pooling  provisions  of  the 
New  York-New  Jersey  marketing  order. 

With  the  development  of  the  farm 
bulk  tank  system  of  supphdng  milk  to 
plants,  and  with  the  method  of  pooling 
bulk  tank  m«k  which  was  included  in 
the  order  effective  December  1,  1961, 
the  significance  of  pool  plant  designa¬ 
tion  becomes  somewhat  less  important 
since  a  pool  plant  which  receives  only 
bulk  tank  milk  does  not  necessarily  pool 
any  of  such  milk  on  plant  qualifica¬ 
tion  but  rather  "pooling”  is  on  the  basis 
of  "bulk  tank  units”.  The  pooling  pr^ 
visions  with  respect  to  bulk  tank  mitt 
also  contain,  however,  requirem^ts 
which  must  be  met  for  continued  pooli^. 
Such  provisions  arc  designed  to  cwnple- 
ment  the  pool  plant  provisions. 

The  December  1961  amendments  wlto 
respect  to  the  pooling  of  bulk  taitt  mitt 
were  designed  to  require  a  Randier  to 
determine  on  a  long-term  basis  whether 
he  wanted  milk  from  a  partic^ar  fam 
pooled  or  not  pooled.  Under  toe  P^o^” 
^ons  he  was  permitted  to  change  the 
pool  status  of  bulk  deUvery  farms  to 
meet  his  long-term  changes  in  require¬ 
ments  for  a  mitt  supply.  He  was  not, 
however,  permitted  to 
and  out  of  toe  pool  at  wifi,  the 
effect  of  pooling  his  lower  valued  ot- 
plus  over  fluid  needs  and  not 
toe  outside  fluid  sales  associated  with 
the  surpluses  which  he  pooled. 

To  prevent  burdening  toe  pool  with 
the  surplus  of  other  markets,  toe  o™®*" 
provided  (prior  to  toe  suspension  order 
of  July  1, 1962)  that  mitt  remov^  fr^ 
marketwide  pool  regulation  and  later 
made  subject  to  regulation  under  t^ 
order  would  be  treated  as  nonpool  mitt 
and  subject  to  compensatory  payments 
if  used  in  Class  I-A  mitt  In  the  market¬ 
ing  area  by  toe  handler  who  ^  made 
toe  mitt  nonpool.  Following  the  Lehigh 
case,  toe  compensatory  payment  pr^- 
sions  of  toe  order  were  suspended  otcc- 
tive  July  1,  1962,  together  with  ^rtain 
other  provisions  which  revised  toe  re- 
qu^ements  for  pooling  on  a  temporary 
basis. 

Revised  pooling  requirements 
plants  and  pool  IjuVc  tank  units) .  The 


effect  of  the  Lehigh  decision  is  to  render 
more  difficult  the  protection  of  the  regu. 
latory  plan  from  toe  unstabilizing  efleeti 
of  mitt  not  subject  to  marketwide  pool, 
ing  under  this  or  another  Federal  order 
when  Introduced  into  the  Class  I-A  mar. 
ket.  One  method  of  avoiding  such  difi. 
culties  is  to  minimize  the  opportunib 
and  potentiality  for  such  milk  to  enter 
the  market  free  of  full  regulation. 

The  provisions  contained  herein  are 
designed  to  pool  all  Class  I-A  milk  as. 
sociated  with  the  regulated  market 
Where  practicable,  however,  various  op- 
tions  are  provided  which  will  permit  cer¬ 
tain  handlers  to  participate  fully  in  the 
marketwide  pool,  or  in  some  cases  to 
minimize  toe  Impsict  of  the  regulation  os 
their  ovendl  operations. 

One  such  option  would  pool  any  bUud 
with  a  total  Cfiass  I  utilization  at  least  y 
great  as  the  market’s  average  in  ani 
month  in  which  it  disposes  of  at  least 
800  poimds  of  mitt  per  day  as  Class  I-A 
in  toe  New  York-New  Jersey  market 
Other  options  would  permit  such  a  plant 
to  avoid  regulation  under  this  ordw  on 
all  milk  except  that  disposed  of  as  CHaa 
I-A.  Whether  or  not  toe  total  dairy 
farmer  receipts  at  such  a  plant  are  to  be 
pooled  under  this  order  will  depoid  os 
the  specific  alternative  selected  by  the 
handler.  The  option  of  full  pooling  may 
be  afforded  the  (H>erator  of  such  a  pluu 
since,  in  this  instance,  full  pooling  iQ 
not  be  to  toe  disadvantage  of  the  pod 
and  will  provide  an  appropriate  means  of 
achieving  uniform  class  pricing  on  mift 
(Uspo^  of  in  toe  regulated  area. 

This  additional  option  of  full  poolini 
should  not  be  provided,  however,  for  a 
low  utilization  plant  which  does  not 
otherwise  meet  toe  requiranents  for  fun 
pooling  as  a  regular  or  temporary  pool 
plant.  There  Is  an  economic  Incenttn 
for  such  low  utilization  plants  primailli 
associated  with  other  markets  (dths 
fiuid  or  manufaicturlng)  to  become  fdQr 
regulated  by  an  order  with  marketwHi 
pooling  only  for  the  purpose  of  sharioc 
in  toe  market’s  blend  price.  To  fuDy 
pool  this  kind  of  plant  on  toe  bads  d 
minor  or  sporadic  shipments  without 
meeting  specified  pooling  standsrdi 
would  dilute  returns  to  regular  pool  pro¬ 
ducers  without  toe  assurance  that  the 
plant’s  milk  supply  would  be  available  to 
toe  market  on  a  regular  and  contiinfeBi 
basis.  The  order  will  continue  to  provMe 
appropriate  means  by  which  low  utilia- 
tlon  plants  may  achieve  pool  status. 

To  accomplish  these  objectives,  tie 
present  order  requirements  for  pool  pbat 
qualification  should  be  modified  in  cer¬ 
tain  respects  from  those  effective  prior 
to  the  temporary  suspension  action  d 
July  1, 1962.  The  basis  for  pooling  milk 
in  butt  tanks  also  should  be  revised  to 
complement  the  changes  in  pool  pisnt 
requirements. 

The  requiranents  with  respect  to  pool¬ 
ing  under  toe  New  York-New 
order  should  continue  to  be  ai™* 
fully  pooling  the  mitt  of  those  plantsino 
farms  which  regularly  serve  theCW 
I-A  market.  However,  as  discuffl^^ 
low,  there  is  need  to  adopt  adouttau 
provisions  which  will  Integrate  to!® 
regulatory  scheme  mitt  f^ 
sources  which  does  not  meet,  or 
maintain,  the  requirements  for  poomu 
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this  order.  In  order  to  effectuate  he  elected  to  pay  compensatory  pay-  handler  to  purchase  such  quantities  from 
^lo^ling  of  plants  and  bulk  tank  units,  ments  on  his  in-area  sales  at  the  differ-  a  marketwide  pool  source  will  provide 
definitions  are  included  which  ence  between  the  Class  I-A  and  surplus  an  additional  alternative  to  full  regula- 
plants  and  bulk  tank  units  into  prices.  tion  for  such  handlers,  and  at  the  same 

M^eneral  categories:  (1)  “pool  plants”  The  past  order  provisions,  which  of-  time  will  serve  to  eliminate  any  price 
IXK)!  bulk  tank  units”,  and  (2)  fered  such  handlers  the  options  of  advantage  on  the  milk  distributed  in  the 
•partial  pool  plants”  and  “partial  pool  either  full  pooling  or  cmnpensatory  pay-  marketing  area. 

tank  units”.  Partial  pool  plants  ment  were  the  particular  matters  which  A  further  provision  is  included  to  deal 
lad  partial  pool  bulk  tank  units  are  those  led  to  attack  in  the  courts  and  conse-  with  the  handler  with  only  very  small 
pljich  do  not  meet  the  order  perform-  quently  to  the  invalidation  of  the  com-  sales  in  the  marketing  area.  The  dis- 
loee  requirements  for  full  pooling.  pensatory  pasrment  provisions  as  to  such  tributing  plant  of  a  fringe  handler  who 

•jp  accommodate  the  application  of  operations.  has  Class  I-A  milk  in  a  quantity  less  than 

gQier  order  provisions,  a  further  distinc-  Exemption  of  such  a  handler  from  the  800  poimds  a  day  (approximately  equiva- 
^QQ  is  made  in  pool  plants  as  follows:  regulation  would  provide  him  with  an  lent  to  one  retail  distribution  route) 

(1)  fluid  milk  processing  and  packaging  advantage  on  marketing  area  sales  over  should  not  be  required  to  become  a  pool 
pIsntB,  and  (2)  plants  primarily  engaged  the  fully  regulated  handler  who  has  all  plant  under  the  New  Tork-New  Jersey 
p^Qianuf acturlng  operations  or  plants  his  milk  priced  by  the  order,  including  order.  A  fringe  handler  with  this  minor 
ggpplying  such  manufacturing  plants,  any  Class  I  distribution  he  has  outside  quantity  of  Class  I-A  sales  is  not  a  sig- 
gy  definition,  a  “fiuid  milk  processing  the  marketing  area.  Full  regulation  of  nificant  competitive  factor  in  the  market 
lod  packaging  plant”  must  have  a  per-  the  fringe  handler  under  this  order  or  and  therefore  should  be  exempted  from 
gfotage  of  milk  in  Class  I  (both  Class  under  another  marketwide  pool  order  the  regulation. 

X-A  and  ^  high  as  the  market’s  would  remove  his  competitive  price  ad-  In  addition  to  the  fringe  handlers  who 
gdUzation  percentage  for  the  same  vantage  over  oUier  handlers  currently  operate  routes  botti  within  and  outside 
^th  of  the  preceding  year.  The  com-  under  the  order.  In  the  absence  of  other  the  New  York-New  Jersey  marketing 
piftble  Class  I  utilization  percentage  appropriate  alternatives  to  the  past  com-  area,  there  are  fiuid  procearing  and  pack- 
fietor  for  fiuid  milk  plants  under  the  pensatory  payment  provisions,  full  regu-  aging  plants  in  proximity  to  the  market- 
jfesent  order  is  55  percent  in  all  months  lation  is  absolutely  essential  to  remove  ing  area  which  are  not  regidated  by  a 
tbe  year.  Relating  such  factor  to  the  the  competitive  price  advantage  which  marketwide  pool  order  and  which  do  not 
giiket’s  Class  I  utilization  for  the  same  attaches  to  the  Class  I-A  milk  of  such  a  engage  in  the  distribution  of  milk  on 
goQth  of  the  preceding  year  will  give  handler.  routes  in  the  marketing  area  but  which 

jfiproprlate  recognition  to  month-to-  However,  in  order  to  permit  fringe  have  available  from  time  to  time  quan- 
•ooth  seasonal  changes  in  producer  milk  handlers  who  do  not  otherwise  meet  the  titles  of  milk  which  are  surplus  to  their 
ddveries.  full  pooling  requirements  of  a  maiicet-  route  sales  in  such  other  fiuid  markets. 

application  to  fluid  processing  plants  wide  pool  order  to  adjust  to  the  market-  These  supplies  of  milk  are  potential 
pd  associated  bulk  tank  units.  The  ing  order  with  relative  ease,  each  han-  sources  of  unregulated  milk  for  bulk  sale 
Ijestest  potential  for  impriced  milk  to  dler  should  be  afforded  various  options  in  the  Class  I-A  market  on  an  oppor- 
ense  disruption  in  this  market,  and  the  which  will  permit  him  to  limit  the  impact  tunlty  basis.  In  some  instances,  the  out- 
{fobl^  of  providing  suitable  regulation  of  regulation  in  relation  to  the  particular  side  fiuid  processing  and  packaging 
(or  such,  arises  from  fiuid  milk  process-  circumstances  surrounding  his  individual  plant  custcunarily  is  supplied  by  country 
log  snd  packaging  plants  located  outside  operation  and  yet  assure  that  the  regu-  supply-type  plants  or  receiving  stations 
(be  maticcting  area  from  which  routes  lation  will  not  be  eroded  away.  from  which  the  outside  maiicet  supply 

ireopcrated  both  in  and  outside  the  mar-  First,  such  a  fringe  handler  should  be  similarly  may  be  made  available  in  bulk 
kctiog  area  along  its  extensive  perimeter,  eligible  to  keep  his  plant  nonpool,  and  directly  to  the  New  Tork-New  Jersey 
iaj  such  plant  should  become  a  pool  be  permitted  to  establish  a  pool  bulk  Class  I-A  market  on  an  opportunity 
pint  if  its  (Hass  I-A  sales  in  the  market-  tank  unit  of  sufficient  size  to  cover  his  basis. 

inc  area  are  greater  than  800  poimds  per  in-area  Class  I-A  sales.  With  such  a  The  market  normally  has  received  sup- 
daj.  However,  such  a  “fringe-area”  provision,  the  farmers  in  his  pool  bulk  plies  of  milk  from  plants  whose  highway 
phot  sdlipg  over  800  pounds  per  day  tank  unit  would  become  producers  under  mileage  from  Metropolitan  New  York 
iaolA  be  excused  from  pool  plant  status  the  order.  The  milk  of  such  farmers  does  not  exceed  400  miles.  Within  the 
fben  (1)  it  does  not  meet  the  other  pool-  would  be  classified  and  priced  in  the  area  of  400  miles  from  Metropolitan  New 
ing  requirements  of  this  order  and  its  same  manner  as  producer  milk  received  York  are  located  most  of  the  urban 
I-A  utilization  is  covered  by  re-  by  other  handlers  subject  to  the  regu-  markets  of  the  Northeastern  United 
edptsof  milk  classified  and  priced  under  lation  and  be  pooled  in  the  same  man-  States.  distributors  ‘  supplying 

iFederal  order  with  marketwide  pooling,  ner  as  the  milk  of  other  producers.  The  these  markets  can  uMp  in  bulk  any  of 
cr  (J)  the  plant  is  subject  to  another  fringe  handler  could  then  keep  his  out-  their  Twiik  receipts  in  excess  of  their  own 
Pedenl  order  with  marketwide  pooling,  side  fluid  sales  outside  the  regulation,  fluid  sales  into  the  New  York-New  Jersey 
Tbe  marketing  area  under  the  New  In  order  to  prevent  such  a  fringe  han-  fluid  market,  if  such  outlet  provides 
Tak  order,  as  expanded  in  1957,  includes  dler  from  assigning  an  undue  portion  a  better  return  than  surplus  outlets,  they, 
Ifetzopolitan  New  York,  northern  New  of  the  surplus  milk  of  his  entire  oiiera-  of  course,  would  do  so.  If  any  such 
iasef  and  35  counties  in  upstate  New  tion  to  his  pool  bulk  tank  unit,  however,  operators  not  under  a  Federal  order  were 
To*  immediately  northwest  of  Metro-  it  will  be  necessary  to  provide  that  the  allowed  to  pool  only  the  bulk  milk  actu- 
potian  New  York.  Wherever  the  bound-  unit  would  not  be  a  pool  unit  in  any  ally  shipped  into  the  New  York-New 
Kki  of  the  marketing  area  are  drawn,*  month  in  which  such  unit’s  percentage  Jersey  market,  they  always  would  have 
wm  handlers  whose  plants  are  located  of  milk  in  both  Class  I-A  and  Class  I-B  a  market  for  their  surplus  miik  which 
intheregulated  area  will  have  some  sales  milk  falls  below  the  utilization  percent-  would  return  them  the  New  York-New 
attde  the  area  and  some  dealers  whose  age  for  the  market  in  the 'same  month  Jersey  uniform  price.  When  milk 
Jdaary  fluid  business  is  outside  the  reg-  of  the  previous  year.  In  any  instance  usually  used  for  distribution  in  fluid 
area  will  have  routes  extending  where  the  unit  fails  to  qualify  as  a  pool  form  outside  of  the  New  York-New 
htoUie  area.  The  latter  t3q>e  handler,  unit  on  the  above  basis,  the  revised  pool-  Jersey  market  is  no  longer  used  for  that 
emaonly  known  as  a  “fringe  handler”,  ing  provisions  would  be  applied  to  the  purijose  and  when,  therefore,  it  normally 
woally  prefers  not  to  have  his  fluid  dairy  farmer  milk  at  the  plant  from  would  need  to  be  disposed  of  as  surplus 
ate  in  unregulated  markets  pooled  and  which  the  Class  I-A  milk  is  disposed.  milk  at  a  surplus  value,  the  pooling  of  it 
not  want  his  in-area  route  sales  Secondly,  the  fringe  handler  should  under  this  order  would  give  the  unregu- 
so  as  to  return  only  a  surplus  have  the  option  of  purchasing  the  needed  lated  shipper  of  such  milk  a  price  ad- 

quantities  of  milk  for  his  Class  I-A  sales  vantage  approximately  equal  to  the  dif- 
iwious  to  the  July  1  suspension  of  from  any  source  that  is  subject  to  the  ference  between  the  Class  in  price  and 
I  yi^ytory  pasnnents  the  fringe  han-  pricing  and  payment  provisions  of  any  the  blended  price, 
j  wno  was  not  fully  pooled  under  an-  order  with  a  marketwide  pool,  thereby  Within  this  400-mile  area  there  are 
I  ®*®aiketwlde  pool  order  was  subject  avoiding  regulation  of  his  fluid  operation  several  dairy  concerns  with  divisions 
•Bu  regulation  under  this  order  unless  in  other  markets.  Permitting  a  fringe  supplsring  both  the  New  York-New  Jersey 
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mrfcetiiis  azea  snd  other  fluid  markets. 
Su^  chain  operators  particularly,  be- 
eauise  at  the  inhermt  flexibility  of  their 
situation  in  (^>eratins  multiple  plants, 
would  be  in  a  position  to  exploit  this 
condition.  Fov  example,  such  a  com¬ 
pany  which  operates  a  distributing  plant 
for  an  outside  market  and  one  or  more 
supply  plants  for  such  distributing 
plant  may  not  need  the  milk  of  one  of 
its  supply  plants  for  its  regular  outside 
market  fluid  distribution  in  the  flush 
season.  The  milk  thus  is  the  normal 
seasonal  surplus  of  its  regular  fluid  dis¬ 
tribution.  (The  problem  is  intensified 
in  April,  May.  and  June  since  it  is  at 
this  time  of  the  year  when  a  plant  is 
most  likely  to  have  a  surplus  for  dis¬ 
position  in  the  best  available  market.) 
It  might  then  sell  this  entire  supply  of 
surplus  milk  to  a  New  Tork-New  Jersey 
distributing  plant  where  the  milk  could 
become  fully  regulated  and  pooled.  It 
is  necessary  to  revise  the  pooling  pro¬ 
visions  to  prevent  the  “dumping”  of 
surplus  from  an  outside  fluid  market 
on  the  New  York-New  Jersey  pooL  Siich 
dumping  depresses  returns  to  the  reg¬ 
ular  producers,  and  permitsr  the  out¬ 
side  plant  operator  to  retain  the  extra 
returns  derived  from  the  pool  funds  for 
himself. 

To  deal  with  this  situation,  any  plapt 
within  400  miles  of  Metropolitan  New 
York  which  would  not  otherwise  be  reg¬ 
ulated  by  a  marketwide  pool  order  and 
has  a  total  Class  I  utilization  in  relation 
to  total  utilization  at  least  as  great  as 
the  New  York-New  Jersey  market’s  uti¬ 
lization  percentage  for  the  same  month 
of  the  previous  year  should  be  required 
to  become  a  pool  plant  in  any  month 
when  it  disposes  of  more  than  a  daily 
average  of  800  pounds  of  milk  as  Class 
I-A  in  the  New  York-New  Jersey  market. 
Further,  because  of  the  seasonal  changes 
in  supply  in  relation  to  fluid  milk  sales, 
any  such  plant  which  is  a  pool  plant  in 
the  months  of  April,  May,  or  June,  and 
in  such  months  has  a  Class  I-A  per¬ 
centage  classification  which  is  greater 
than  the  marketwide  total  Class  I  per¬ 
centage,  should  be  required  to  be  pooled 
in  any  of  the  foUowi^  months  of  July 
through  March  during  which  the  total 
fiuid  milk  utilization  at  such  plant  is 
greater  than  60  percent.  In  this  way, 
the  plant’s  fluid  milk  sales  made  both 
inside  and  outside  the  New  York-New 
Jersey  market,  as  well  as  its  surplus  milk, 
would  be  pooled.  Pooling  the  plant  dur¬ 
ing  the  July-March  period  imder  these 
stated  conditions  will  tend  to  deter  those 
handlers  not  desiring  to  share  regularly 
during  the  low  production  months  in  the 
New  York-New  Jersey  marketwide  utili¬ 
zation  from  qualifsdng  their  plants  for 
pooling  during  the  months  of  April,  May, 
or  June  for  the  sole  purpose  of  disposing 
of  milk  surplus  to  their  distribution  op¬ 
erations  in  outside  markets. 

As  in  the  case  of  the  fringe  handler, 
such  a  plant  likewise  should  be  given 
the  option  of  avoiding  pooling  by  pur- 
chasi^  milk  from  a  marketwide  pool 
source  under  this  or  another  Federal 
order  to  cover  such  Class  I-A  sales. 

A  distributor  for  an  outside  fluid  mar¬ 
ket  who  establishes  a  pool  bulk  tank  unit 
for  one  or  more  of  the  months  in  the 
April-Jime  period  to  cover  milk  disposed 


of  In  the  Cfiass  I-A  market  likewise 
should  be  required  to  continue  to  pool 
the  milk  of  such  bulk  tank.unit  for  any 
of  the  months  through  the  next  March 
in  which  the  classiflcation  of  the  milk 
in  such  unit  in  Class  I-B,  or  Class  I-A 
and  Cfiass  I-B  combined,  is  at  least  60 
percent.  For  the  same  reason,  as  just 
described,  that  a  handler  may  choose  to 
qualify  his  plant  for  pooling  during  the 
months  of  April,  May,  or  June,  a  han¬ 
dler  may  similarly  choose  to  establish 
a  pool  bulk  tank  unit  to  serve  this  same 
purpose.  The  establishment  of  such  a 
pool  bulk  tank  unit  with  sufficient  milk 
to  cover  its  marketing  area  Class  I-A 
sales  also  permits  such  distributor  to 
avoid  regulation  of  his  total  milk  supply. 
Corollary  amendments  to  effectuate  this 
cmiclusion  therefore  have  been  made  in 
the  bulk  tank  pooling  provisions. 

In  summary,  the  revised  provisions 
generally  applicable  to  plants  primarily 
associated  with  other  fluid  markets 
(other  than  one  with  a  maiketwide  pool 
order)  would  provide  for  pooling  any 
such  plant  in  the  New  York-New  Jersey 
market  in  any  month  in  which  it  dis¬ 
poses  of  Class  I-A  milk,  unless: 

(1)  The  plant’s  total  Class  I-A  does 
not  exceed  800  pounds  per  day. 

(2)  The  plant  offsets  Cfiass  I-A  sales 
by  purchases  of  pooled  milk  from  a  mar¬ 
ketwide  pool  Federal  order  and  thereby 
avoids  regulation;  or 

(3)  The  plant  establishes  one  or  more 
pool  bulk  tank  units  to  supply  its  Class 
I-A  sales. 

The  above  pooling  provisions  appli¬ 
cable  to  fluid  milk  processing  plants  will 
serve  to  permit  the  fringe  handler  or  the 
handler  associated  with  other  fluid  mar¬ 
kets  to  minimize  the  effects  of  the  New 
York-New  Jersey  regulatory  provisions 
on  his  fluid  sales  in  other  areas,  while 
insuring  that  fiuid  milk  disposed  of  in 
the  New  Yoik-New  Jersey  market  is  ac¬ 
counted  for  at  the  minimum  prices  pro¬ 
vided  under  this  order  or  under  another 
marketwide  pool  Federal  order. 

Other  prc^wsals  were  presented  at  the 
hearing  whi^  also  were  designed  to  min¬ 
imize  the  effects  of  the  regulatory  pro¬ 
visions  on  fluid  milk  processing  plants 
primarily  associated  with  other  fluid 
maikets.  Such  proposals  generally  were 
based  on  the  contention  that  the  order’s 
class  prices  need  not  be  applied  to  milk 
dispomd  of  from  a  fluid  milk  processing 
plant  if  the  plant  operator  returns  to  his 
producers  at  least  the  New  York-New 
Jersey  classified  use  value  for  all  milk  in 
his  plant.  A  variation  of  this  proposal 
would  recognize  pricing  under  State 
orders  as  a  criterion  for  determining 
whether  a  plant  operator  had  paid  at 
least  the  minimum  prices  provided  by 
the  Federal  order.  These  proposals  are 
denied. 

The  proponents  of  these  alternative 
methods  of  dealing  with  the  problem  of 
partial  regulation  sought  the  same  end 
result  as  that  obtained  by  the  plan  pro¬ 
posed  herein — the  assurance  that  no  sub¬ 
stantial  quantity  of  milk  would  enter  the 
marketing  area  without  bearing  the 
Class  I-A  price  but  exempting  handlers 
with  relatively  small  sales  in  the  area 
from  pooling  the  entire  quantity  of  milk 
at  such  plants. 


The  plan  proposed,  here  whufcii 
plant  (Hperators  may  designate  cnd^ 
pcution  of  a  plant’s  receipts  as  a  regi^ 
supply  for  their  sales  in  the  Ifcw 
New  Jersey  marketing  area  accompl^iJ 
this  objective  in  that  it  exempteo^ 
part  of  the  plant’s  milk  supply  which  k 
not  procured' for  sale,  in  tise  regtilaled 
market.  This  degree  of  exemption  ^ 
relieve  such  fringe  handlers  from  tin 
burden  of  full  regulation  but  will  asnac 
that  milk  which  is  associated  with  the 
regulated  market  will  be  pooled  in  % 
manner  similar  to  fully  regulated  mtit 

The  plan  herein  adopted,  by  poolkw 
only  those  quantities  or  proportiom  of 
milk  in  a  plant  which  are  a.««n«»knm 
with  this  market,  avoids  many  of  the 
problems  of  dealing  with  partially  regg. 
lated  milk.  Thus,  it  is  not  necessary  to 
adopt  the  alternative  methods  propose. 
Moreover,  because  the  plan  herein 
adopted  depends  upon  pooling  all  mtft 
associated  with  the  market,  the  alter, 
native  proposals  would  be  incompatttie 
because  they  depend  upon  exemptfag 
from  full  pooling  certain  milk  associated 
with  the  market. 

Application  to  supply-type  plants  oad 
associated  bulk  tank  units.  Milk  is  re. 
ceived  from  a  large  number  of  supply, 
type  plants.  These  are  plants  at  which 
milk  from  individual  farmers  is  recehred, 
weighed,  tested  and  cooled  for  trshs. 
shipment  in  bulk  to  fluid  processing  sod 
packaging  plants.  Supply  pianti 
normally  do  not  bottle  or  distribute  Hold 

milk. 

Two  measures  of  marketing  perform, 
ance  are  specified  ir  the  present  order 
by  which  it  may  be  determined  whether 
supply  plants  are  performing,  or  will 
peilorm,  the  necessary  function  of  nip. 
plying  Cflass  I-A  mUk  for  the  markettag 
area  as  needed,  while  at  the  same  ttme 
l^rmitting  milk  not  needed  for  fli^  me 
to  be  concentrated  efficiently  in  msng. 
facturing  plants. 

One  measure.  Involving  several  pro¬ 
visions,  is  that,  to  be  pooled,  the  phm 
shall  ship  to  the  market,  during  the 
month,  certain  proportions  of  its  reodpti 
from  producers  for  Cflass  I-A  use.  No 
evidence  was  presented  concerning  the 
need  to  change  these  provisions  and 
they  should  be  continued  in  their  present 
form. 

For  plants  located  in  New  York,  New 
Jersey,  and  certain  portions  of  Pennsyl. 
vania  which  have  met  the  percent^ 
shipping  requirements  for  12  conseen- 
tive  months,  a  second  means  of  obtain, 
ing  pool  plant  status  is  provided.  Upon 
i4>plication  any  such  plant  may  be  deiig- 
nated  a  “regular”  pool  plant  (commonly 
referred  to  as  a  “designated”  pool  plant) 
without  any  specified  month-to-month 
shipping  requirement  if  certain  other 
specified  conditions  are  met.  The  prin¬ 
cipal  conditions  include  maintaining 
marketing  area  heedth  approval  and 
pledging  the  dairy  farmer  receipts  at 
such  plant  to  the  Class  I-A  market  and 
fulfilling  such  pledge  when  called  upon 
to  do  so.  COTiplementary  provisions  ait 
included  so  as  to  permit  pooDng  of 
Minniifl.r  “designated”  buNc  tank  units. 

In  the  present  circumstances^  ttt 
standards  or  requirements  for  qualifying 
mippiy  plants,  bulk  tank  unit  milk  at 
designate  pool  supply  plants,  and  “des- 
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Ignftted  pool  bulk  tank  units"  must  be 

jnodlfiod. 

m  the  past,  compensatory  payments 
i^t  tbe  difference  between  the  Class  I-A 
gnd  Class  m  price  have  been  an  im¬ 
portant  factor  in  insuring  availability 
^ such  milk.  A  designated  pool  plant 
^hich  failed  to  ship  mUk  to. the  market 
called  on  to  do  so  was  excluded 
fitHn  the  marketwide  pool  for  a  specified 
period,  and  since  any  Class  I-A  milk 
iliipped  to  the  market  from  such  a  plant 
during  this  period  was  subject  to  com¬ 
pensatory  payment  at  the  difference  be- 
the  Class  I-A  and  Class  m  price, 
die  tendency  was  for  such  a  plant  to  re¬ 
tain  pool  status  and  insure  the  availabil¬ 
ity  of  such  milk. 

Therefore,  it  is  now  appropriate  to  in¬ 
clude  a  provision  which  requires  the 
liandler,'  at  the  time,  and  as  a  con¬ 
dition,  of  obtaining  "designated  pool 
plant"  status  for  a  plant  to  agree 
to  T^in  imder  full  pooling  all  Class 
I-A  or  I-B  milk  at  the  plant  from 
tbe  date  of  cancellation  of  such  plant’s 
designation  for  failing  to  meet  any  ship¬ 
ping  requirement  through  the  following 
flush  production  season.  This  is  neces- 
gary  to  guard  against  failure  of  the 
plant  operator  to  make  the  plant’s  milk 
available  for  the  Class  I-A  market  when 
caDed  upon  to  do  so.  Such  a  require¬ 
ment  will  insure  that  a  plant  will  not 
obtain  designated  pool  status,  and  share 
regularly  in  the  New  York-New  Jersey 
marketwide  utilization,  without  at  the 
^mp  time  making  his  milk  available  to 
the  Class  I-A  market  when  needed. 

The  provisions  for  obtaining  desig¬ 
nated  pool  plant  status  provide  a  ready 
means  for  a  plant  to  share  in  the  market 
utilbAtion,  i.e.,  simply  by  pledging  the 
availability  of  milk  rather  than  meeting 
month-to-month  shipping  requirements. 
This  ipecial  pooling  privilege  must  carry 
with  it  definite  responsibility  on  such 
ptots  to  make  their  milk  available  to  the 
fluid  market  or  the  proceeds  from  pool¬ 
ing  will  be  dissipated  on  sources  of  milk 
which  would  not  supply  the  fiuid  market 
when  it  is  needed. 

A  designated  pool  plant  would  have 
little  incentive  to  meet  its  obligations 
under  this  order  during  the  low  produc¬ 
tion  months  (August  through  November) 
tf  it  could  readily  withdraw  from  per¬ 
manent  pool  status  in  such  months  to 
take  advantage  of  opportunities  to  sell 
milk  in  other  fiuid  markets.  Further¬ 
more,  such  a  plant  might  be  encouraged 
to  withdraw  from  the  pool  in  such 
months  if  it  could  then  dispose  of  its 
milk  supply  to  plants  under  a  nearby 
individual-handler  pool  market  and 
thereby  obtain  a  procurement  advantage 
for  the  temporary  period  over  New  York- 
New  Jersey  handlers  in  the  production 
area  who  are  continuing  to  fulfill  their 
obligations  under  this  order. 

Although  the  provisions  should  not 
unduly  restrict  the  movement  of  milk  be¬ 
tween  marketwide  pool  Federal  orders 
during  the  low  production  months,  pro¬ 
vision  must  be  made  to  assure,  however, 
that  the  milk  will  be  available  for  the 
I-A  market,  particularly  in  the  fall 
months.  This  may  be  accomplished  by 
Pennitting  nonpool  status  for  such  a 
plant  during  this  period  (August  through 
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November),  only  when  the  request  for 
nonpool  status  is  made  in  order  to  qual¬ 
ify  for  full  pooling  under  another  mar¬ 
ketwide  pool  order.  If  such  nonpool 
status  is  granted  for  this  purpose  but  the 
plant  fails  to  meet  the  pooling  stand¬ 
ards  under  such  other  order  in  any  of 
the  subsequent  months  through  Novem¬ 
ber.  it  should  continue  to  be  subject  to 
pooling  under  the  New  York-New  Jersey 
order  for  any  of  such  months  in  which  its 
Class  I  utilization  (both  Class  I-A  and 
I-B)  is  at  least  as  great  as  the  market’s 
Class  I  utilization  in  the  same  month  of 
Uie  preceding  year.  In  this  way  desig¬ 
nated  pool  plants  will  be  able  to  take 
advantage  of  opportunities  to  shift  milk 
to  other  marketwide  pool  orders  where 
the  milk  is  needed,  but  will  not  be  per¬ 
mitted  to  use  the  New  York-New  Jersey 
pool  for  special  advantage  by  pooling 
only  when  outside  sales  are  not  avail¬ 
able. 

The  order  contains  detailed  provisions, 
which  together  with  the  previous  com¬ 
pensatory  payments,  insured  the  availa¬ 
bility  as  Class  I-A  of  milk  in  pool  bulk 
tank  units.  In  the  absence  of  compen¬ 
satory  payments  as  previously  provided, 
complementary  amendments  must  be 
made  in  these  provisions  to  inujlement 
the  pooling  provisions  with  respect  to 
milk  in  bulk  tank  units  and  prevent  milk 
from  such  units  from  destroying  the 
classified  pricing  and  marketwide  pool¬ 
ing  plan  by  discontinuing  their  status  as 
pool  units. 

Prior  to  t^e  elimination  of  compensa¬ 
tory  pairments  at  a  rate  equal  to  the  dif¬ 
ference  between  the  Class  m  and  the 
Class  I-A  price,  a  handler  eligible  to  es¬ 
tablish  a  “designated"  bulk  tank  unit 
who  wished  to  keep  any  such  unit  non¬ 
pool  could  choose  to  make  a  compensa¬ 
tory  pasnnent  on  any  Class  I-A  disposed 
of  from  such  unit.  With  the  withdrawal 
of  compensatory  pairments  at  the  pre¬ 
vious  rate,  this  option  can  no  longer  be 
afforded  the  handler.  Therefore,  any 
such  handler  who  uses  milk  of  a  nonpool 
farm  or  unit  in  Class  I-A  now  must  be 
required  to  make  such  farm  or  unit  a 
pool  unit.  even,  though  it  has  not  been 
declared  as  such  unless  the  milk  is  regu¬ 
lated  by  another  marketwide  pool  order. 
Moreover,  any  later  shift  of  such  milk  to 
nonpool  status,  or  re-entry  to  the  mar¬ 
ket,  should  be  handled  in  the  same  man¬ 
ner  as  any  such  shifts  of  milk  which  is 
Included  in  a  declared  pool  bulk  tank 
•unit. 

A  handler  is  now  permitted  to  remove 
farms  from  designated  pool  bulk  tank 
units  in  order  to  take  advantage  of  op¬ 
portunities  to  sell  milk  of  such  farms 
outside  the  marketing  area.  This  pro¬ 
vision  should  be  continued.  However, 
the  handler  should  not  be  permitted  to 
return  immediately  such  milk  to  full 
pooling  under  the  New  York-New  Jersey 
order  when  it  is  no  longer  needed  for 
such  outside  markets.  To  do  so  would 
provide  for  pooling  tlie  surplus  of  such 
markets  but  not  the  Class  I  sales. 
Therefore,  if  a  handler  removes  farms 
from  pool  bulk  tank  units  he  should  not 
be  permitted  to  return  such  farms  to  full 
pooling  until  a  specified  later  date  and, 
in  some  Instances,  should  not  be  per¬ 
mitted  to  add  any  new  farms  to  a  pool 


bulk  tank  unit  until  a  specified  later 
date. 

If  a  handler  uses  in  'the  CHass  I-A 
market  the  milk  of  farms  which  are  not 
eligible  for  inclusion  in  pool  units  be¬ 
cause  of  the  handler’s  prior  action  in 
removing  the  milk  of  such  farms  from 
regulation,  he  should  be  required  to  price 
and  equalize  the  Class  I-A  and  Class 
I-B  milk  of  such  farms  through  the  fol¬ 
lowing'  June.  If  the  handler  has  uses 
other  than  Class  I-A  and  I-B  of  pool 
bulk  tank  milk  in  any  of  his  pool  units, 
the  utilization  of  all  his  pool  bulk  tank 
luiits  and  partial  pool  bulk  tank  units 
should  be  combined  and  the  milk  of  the 
partial  pool  bulk  tank  units  should  be 
assigned  to  the  other  classes  (Class  n 
and  Class  HI)  before  any  of  such  milk 
is  assigned  to  Class  I-A  and  Class  I-B. 
This  latter  provision  is  necessary  to 
avoid,  insofar  as  possible,  the  pricing 
and  equalizing  of  the  partial  pool  bulk 
tank  milk. 

The  order  provides  that  a  bulk  tank 
unit  made  up  of  farms  outside  certain 
areas,  in  order  to  be  pooled,  shall  de¬ 
liver  specified  percentages  of  its  re¬ 
ceipts  to  pool  plants.  Prior  to  July  1, 
1962,  milk  from  units  not  eligible  for 
full  pooling  as  designated  pool  units  and 
which  failed  to  meet  the  specified  de¬ 
livery  requirements  was  subject  to  com¬ 
pensatory  pairments  if  used  in  Class  I-A, 
in  the  same  manner  as  milk  from  plants 
not  eligible  for  full  pooling.  The  han¬ 
dler  could  pool  such  milk,  however,  in 
any  month  when  the  pool  unit  delivery 
requirements  were  met. 

Any  bulk  tank  unit  which  is  not  a 
pool  bulk  tank  unit  because  the  handler 
is  not  eligible  to  operate  such  unit  or 
has  not  delivered  the  required  quantities 
of  such  unit’s  mUk  to  a  pool  plant  should 
be  a  partial  pool  bulk  tank  unit.  Only 
the  Class  I-A  milk  would  be  included 
in  the  handler’s  obligation.  The  result¬ 
ing  pool  payment  on  this  Class  I-A  milk 
at  the  difference  between  the  Class  I-A 
and  blend  prices  will  tend  to  minimize 
price  advantage  for  such  milk  luider  cur¬ 
rent  conditions. 

The  area  in  which  plants  or  units  may 
be  designated  as  pool  plants  or  pool  units 
should  be  extended  to  include  the  entire 
State  of  Pennsylvania.  The  New  York- 
New  Jersey  and  Philadelphia  milksheds 
overlap  in  the  general  area  within  200 
miles  of  Philadelphia.  Milk  from  this 
section  of  the  milkshed  is  available  to 
this  market  and  wsts  furnished  to  the 
market  both  before  and  after  the  geo¬ 
graphical  limitation  was  set  forth  for 
applications  for  pool  plant  designations. 
Since  milk  is  readily  available  from  this 
area,  it  should  be  included  in  the  area 
where  regular  plants  or  pool  units  may 
be  established. 

Proposals  were  made  which  would  have 
the  effect  of  pooling  all  bulk  tank  milk 
entering  a  pool  plant.  Adoption  of  these 
proposals  would  make  it  possible  to  pool 
milk  that  is  not  associated  with  the  fiuid 
market  and  would  destroy  the  effective¬ 
ness  of  the  order  in  retaining  under  reg¬ 
ulation  only  milk  that  is  available  for  the 
fiuid  market  on  a  continuing  basis.  As 
previously  stated,  the  provisions  with  re¬ 
spect  to  the  pooling  standards  for  bulk 
milk  are  a  necessaryAnd  integral  part  of 
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the  pooling  provisions  proposed  herein. 
These  proposals  would  be  inconsistent 
with  this  regulatory  plan  and,  therefore, 
are  denied. 

Regulatory  treatment  of  milk  which 
does  not  meet  prescribed  pooling  stand¬ 
ards.  The  pooling  provisions  neces¬ 
sarily  limit  full  pooling  to  those  plants 
and  bulk  tank  units  which  have  an 
established  and  continuing  association 
with  the  market.  However,  as  previ¬ 
ously  stated,  milk  may  enter  the  market¬ 
ing  area  from  plants  or  units  which  do 
not  meet  such  standards,  making  it  nec¬ 
essary  to  provide  appropriate  means  to 
integrate  such  milk  into  the  regulatory 
scheme. 

Any  supply  plant  which  does  not  meet 
the  present  requirements  for  either  tem¬ 
porary  or  designated  pool  plant  status 
(other  than  a  plant  regulated  by  another 
marketwide  pool  order),  and  which  is 
not  primarily  engaged  in  supplying  fluid 
markets  (i.e.,  its  percentage  of  milk  re¬ 
ceived  from  diary  farmers  and  bulk  tank 
units  classifled  as  Class  I-A  and  Class 
I-B  is  less  than  the  utilization  percentage 
for  the  same  month  of  the  previous 
year) ,  should  be  identified  as  a  “partial 
pool  plant”.  Such  plants  would  be  re¬ 
quired  to  make  a  pasntnent  into  the  pro¬ 
ducer-settlement  fund  at  the  difference 
between  the  Class  I-A  and  blended 
prices  on  any  milk  classifled  ip  Class 
I-A.  This  is  the  ssune  rate  of  pasnnent 
into  the  pool  a  regulated  handler  makes 
on  his  Class  I-A  disposition. 

To  provide  sutetantial  competitive 
equity  in  minimum  pricing  of  milk,  at 
the  initial  acquisition  level,  among  op¬ 
erators  of  pool  plants  (or  bulk  tank 
units)  and  operators  of  partial  pool 
plants  (or  partial  bulk  tank  units)  and 
to  protect  the  regulatory  plan  against 
hannful  economic  and  regulatory  con¬ 
sequences  which  otherwise  would  result 
from  the  introduction  into  the  marketing 
area  of  milk  from  such  sources  not  sub¬ 
ject  to  full  minimum  pricing  and  pooling 
under  the  order,  some  pasrment  to  the 
producer-settlement  fund  on  such  milk 
disposed  of  as  Class  I-A  milk  in  the  mar- 
ke^g  area  is  absolutely  essential.  Un¬ 
der  the  marketing  order,  the  Secretary 
should  protect,  to  the  extent  consistent 
with  the  act,  the  regulatory  plan  in  this 
or  any  other  marketing  area  against  de¬ 
feat  or  impairment  because  of  such  con¬ 
sequences.  At  the  hearing,  virtually  all 
segments  of  the  industry  recognized  the 
necessity  for  such  action  by  way  of  an 
appropriate  pasnnent  to  the  producer- 
settlement  fund  on  such  milk  from  other 
than  pool  plants  so  disposed  of  in  the 
marketing  area  as  Class  I-A  milk. 

There  can  be  no  question  that  the 
Class  I-A  price  should  bcusically  apply  to 
both  fully  regulated  and  partially  regu¬ 
lated  milk  used  in  the  marketing  area 
as  Class  I-A  milk.  To  impose  any  dif¬ 
ferent  charge  on  the  partially  regulated 
or  unregulated  milk  would  automatically 
result  in  inequity  as  compared  with  full 
pool  milk  similarly  utilized. 

Although  there  is  no  room  for  doubt 
as  to  the  need  to  charge  the  Class  I-A 
minimum  price  for  any  milk  so  utilized 
(the  minuend),  the  proper  credit  to  be 
allowed  to  milk  from  nonpool  plants  is 
not  as  clear,  i.e.,  what  subtrahend  should 
be  used  in  such  a  payment  formula. 


There  is  considerable  evidence  in  the 
record  to  the  effect  that  in  many  situa¬ 
tions  a  pasrment  at  any  lesser  rate  than 
the  difference  between  the  Class  I-A 
minimum  price  and  the  surplus  value  of 
such  milk  (the  Class  in  price)  would  not 
give  complete  assiuance  that  such  milk 
would  not  be  disposed  for  fluid  use  in 
the  maiketing  area  at  an  unwarranted 
minimum  price  advantage  over  producer 
milk  similarly  utilized.  Much  of  the 
milk  from  nonproducer  sources  com¬ 
monly  is  purchased  from  dairy  farmers 
on  a  flat  price  basis  without  regard  to  use 
classification.  Most  of  the  milk  so  pur¬ 
chased  is  processed  in  the  nonpool  plant 
or  is  disposed  of  for  local  distribution 
from  the  nonpool  plant  as  fluid  milk  for 
other  markets. 

This  frequently  leaves  excess  milk  at 
'  such  plants  which  is  truly  surplus  to  the 
normal  fluid  needs  of  those  plants.  The 
existence  of  such  surpluses  at  nonpool 
plants  also  is  greatly  accentuated  at 
times  of  the  year  when  because  of  sea¬ 
sonal  increases  in  the  production  of  milk 
without  a  corresponding  increase  in  the 
demand  for  milk,  substantial  increases 
in  the  surplus  at  aU  plants  in  the  milk- 
shed  can  be  expected.  If  it  were  not  for 
the  regulated  market,  such  milk  would 
have  no  higher  value  to  the  plant  oper¬ 
ator  than  its  siuplus  value.  In  such  cir¬ 
cumstances  the  operator  of  such  a  non¬ 
pool  plant  has  great  incentive  to  “dump” 
his  surplus  milk  into  the  marketing  area 
at  any  price  higher  than  the  surplus  or 
Class  m  value  and  thereby  obtain  a 
competitive  advantage  over  pool  han¬ 
dlers.  Pool  handlers  cannot  similarly 
convert  otherwise  surplus  Class  HE  milk 
into  Class  I-A  utilization  without  ac- 
coimting  to  the  pool  essentially  at  the 
full  difference  between  these  two  utiliza¬ 
tions,  i.e.  they  account  at  Class  I-A 
rather  than  Class  m.  There  would  then 
appear  to  be  substantial  Justification  for 
the  same  rate  of  charge  against  milk 
from  partial  pool  plants  obtained  and 
used  in  similar  circumstances. 

It  is  concluded,  however,  on  this  rec¬ 
ord  and  at  this  time  and  in  the  light  of 
the  decision  of  the  Supreme  Court  in 
the  Lehigh  Valley  case  and  because  of 
the  administrative  difficulty  in  this  mar¬ 
ket  in  determining  whether  particular 
milk  from  a  nonpool  plant  utilized  as 
Class  I-A  actually  had  only  a  surplus 
value  or  cost  at  source,  that  the  charge 
should  be  limited  to  the  difference  be¬ 
tween  the  Class  I-A  price  and  the  mar¬ 
keting  order  blend  price,  both  as  adjusted 
by  the  same  butterfat  and  location  ad¬ 
justments  applicable  imder  the  order 
to  fully  pooled  and  priced  producer  milk 
similarly  situated  delivered  and  used. 
Although  the  use  of  the  blend  price  as 
the  subtrahend  will  not  assure  complete 
removal  of  the  minimum  price  advantage 
which  may  exist  for  some  milk  for  the 
reasons  just  stated,  it  will  nevertheless 
serve  to  minimize  this  advantage  in  such 
cases  and  should  generally  be  an  equi¬ 
table  means  in  conjunction  with  the  re¬ 
vised  pooling  requirements,  of  providing 
a  reasonable  measure  of  protection  to 
the  regulatory  plan. 

As  a  means  of  carrying  out  the  equali¬ 
zation  provided  by  marketwide  pooling, 
regulated  handlers  are  required  to  pay 
this  minimum  blended  price  to  their  «wn 


producers  and,  in  addition,  are  required 
to  pay  to  the  producer-settlement  fund 
the  full  difference  between  the  Class  I-a 
price  and  such  blend  price  on  all  poo} 
milk  classifled  as  Class  I-A  because  of 
its  fluid  use  in  the  marketing  area.  Par. 
tially  pooled  milk  similarly  used  as  Claes 
I-A  milk  should  likewise  carry  a  pay. 
ment  to  the  producer-settlement  fund  at 
least  at  the  same  rate  as  that  required 
of  pool  milk.  If  the  pool  handler  buys  i 
milk  at  a  price  in  excess  of  the  blend 
price,  he  receives  no  credit  for  ttiis  excess 
pa3nnent  on  accounting  to  the  fim^  A 
partially  pooled  handler  who  buys  milk 
at  a  price  higher  than  the  blend  price 
also  should  receive  no  credit  for  the  ez> 
cess  payment.  Both  the  pool  m^  and 
the  partially  pooled  milk  therefore 
should  be  credited  with  only  the  blend 
price  in  accounting  to  the  pool.  This 
method  treats  the  handler  of  partially 
pooled  milk  who  buys  it  at  a  price  in 
excess  of  the  blend  price  the  same  as  a 
pool  handler  who  may,  if  he  chooses,  pay 
his  producers  more  than  the  blend  price 
set  by  the  order  but  must  still  account  ^ 
to  the  producer-settlement  fund  as  if  he 
had  paid  only  the  blend  price. 

Thus,  when  the  costs  (including  the 
opportunity  cost)  of  Class  I  milk  dis* 
posed  of  in  the  marketing  area  by  par¬ 
tially  pooled  handlers  is  not  less  than 
the  uniform  price  established  under  the 
order,  this  payment  will  result  in  sub¬ 
stantial  equity  between  pool  hancDen 
and  partisdly  pooled  handlers.  If  the- 
cost  of  such  Class  I  milk  is  less  than  the 
order  imiform  price,  an  advantage  will 
be  accorded  such  partially  pooled  han¬ 
dlers  relative  to  fully  regulated  handlera 

In  general,  the  New  York  blend  price 
is  the  basis  upon  which  operators  of 
wholly  unregulated  plants  in  or  near  the 
milkshed  may  be  expected  to  purchase 
milk  from  dairy  farmers  in  procurement 
competition  with  pool  plants.  The  New 
York  blend  price  thus  usually  serves  as 
the  basis  of  negotiation  for  the  purchase 
of  unregulated  milk  at  such  plants. 
Prices  to  dairy  farmers  for  both  pool  and 
unregulated  milk  generally  nm  in  close 
alignment.  While  it  is  true  that  some 
premiums  may  at  times  be  offered  to 
dairy  farmers  by  such  nonpool  plants, 
it  is  also  true  that  pool  plants  in  the  same 
area  may  likewise  and  at  times  do  pay 
premiums  in  excess  of  blend.  As  afore¬ 
said,  the  mere  payrment  of  such  premiums 
in  excess  of  blend  prices  should  not  be 
the  basis  of  a  further  credit  either  to  the 
pool  handler  or  the  partially  pooled  han¬ 
dler  for  purposes  of  the  minimum  pric¬ 
ing  of  milk  which  enters  the  marketing 
area  and  is  utilized  as  Class  I-A. 

This  method  also  provides  substantial 
equity  between  producers  whose  milk 
is  subject  to  full  pricing  and  pooling  un¬ 
der  the  order  and  dairy  farmers  who  de¬ 
liver  their  milk  to  partial  pool  plants. 

A  producer  under  the  order  who  delivers 
his  milk  to  a  pool  plant  where  it  is  used 
entirely  for  Class  I-A  purposes  in  the 
marketing  area  is  assured  for  that  milk 
the  same  blend  price  as  is  received  by 
all  other  producers  in  the  pool.  This  is 
a  fimdamental  concept  of  the  market¬ 
wide  pooling  provisions  contemplated  by 
the  act  and  provided  in  this  marketing 
order  as  a  mechanism  for  maintaining 
orderly  marketing  conditions.  It  cer- 
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Hjnly  is  not  unfair  or  burdensome  to  the 
partially  pooled  dairy  farmer  whose  milk 
ugtised  as  Class  I-A  milk  in  the  Federal 
gxarketins  order  area  to  provide  op> 
portunity  for  him  to  obtain  the  full  blend 
^ce  which  a  full-fledged  producer  who 
delivers  his  milk  for  primary 
pse  in  the  marketing  area  can  obtain 
under  the  order.  The  allowance  of  * 
(;j4dit  to  milk  from  partial  pool  plants 

as  Class  I-A  in  the  area  at  the  blend 
price  level  will  provide  this  opportunity 
to  the  partially  pooled  handler  to  pay 
bis  dairy  farmer  at  least  the  blend  price 
on  the  marketing  area  Class  I-A  sale. 
Die  order  cannot,  of  course,  guarantee 
to  the  dairy  farmer  that  his  partially 
pooled  handler  will  in  fact  pay  this  full 
Mend  price  to  him  for  the  Class  I-A  milk 
delivered  in  the  marketing  area  and  to 
this  extent  the  partially  pooled  handler 
may  continue  to' enjoy  some  advantage 
over  fully  regulated  pool  handlers.  The 
provisions  with  respect  to  full  pooling  set 
forth  herein,  however,  reduce  or  elimi¬ 
nate  the  number  of  handlers  who  can  ob¬ 
tain  such  an  advantage. 

The  record  fully  supports  charging  for 
milk  from  such  partial  pool  plants,  so 
disposed  of  in  the  marketing  area  for 
fluid  purposes,  at  the  full  Class  I-A  fluid 
price  and  crediting  it  at  the  blended  price 
under  the  order  Just  as  if  it  were  pro¬ 
ducer  milk  even  though  the  record  also 
diows  that  in  some,  and  perhaps  many, 
cases  this  rate  of  payment  might  not  be 
adequate  because  at  times  other  source 
milk  might  be  obtainable  at  actual  values 
or  prices  lower  than  the  blend  price.  It 
Is  concluded  on  the  present  record  and 
until  and  unless  it  is  demonstrated  that 
tUs  rate  will  not  sufficiently  protect  the 
jeg^atoiy  plan  that  milk  received  at 
partial  pool  plants  or  from  partial  bulk 
t^Tik  units  which  is  utilized  for  fluid  use 
in  the  marketing  area  as  Class  I-A  milk 
should  be  charged  at  the  Class  I-A  price 
and  credited  at  the  blend  price  and  that 
the  diflerence  should  be  paid  to  the  pr6- 
ducer-settlement  fund. 

Because  of  the  particular  circum¬ 
stances  which  exist  as  between  the  New 
York-New  Jersey  order  and  nearby  in¬ 
dividual-handler  pool  Federal  orders, 
special  provision  needs  to  be  made  for 
pool  pa3nnents  on  milk  distributed  as 
Class  I-A  from  central  plants  which  are 
regulated  by  such  individual-handler 
pool  orders.  Such  pool  payments,  at  the 
dlflerence  between  the  Class  I-A  and 
Uend  prices,  would  apply  to  Class  I-A 
milk  from  an  individual-handler  pool 
plant  which  has  a  total  Class  I  utiliza¬ 
tion  below  the  market’s  Class  I  utilization 
for  the  same  month  of  the  preceding 
year.  Unless  appropriate  provision  is 
made  for  handling  Class  I-A  milk  dis¬ 
posed  of  from  a  low  utilization  plant 
under  an  individual-handler  pool,  the 
operator  of  such  a  plant  could  dispose  of 
substantial  quantities  of  milk  as  Class 
I-A  (generally  up  to  25  percent  of  his 
dairy  farm  receipts)  without  becoming 
fully  regulated,  thereby  improving  his 
competitive  position  at  little  or  no  ex¬ 
pense  to  himself. 

In  certain  limited  circumstances,  milk 
mdera  with  individual-handler  pooling 
attain  the  ends  of  stabilized  marketing 
ccmdiUons  specifled  by  the  statute.  In- 
dividual-handler  pooling  is  not  generally 
No.  219— pt.  n - 2 


^ective  in  achieving  orderly  marketing 
in  markets  where  reserve  supplies  are 
concentrated  in  the  hands  of  one  or  a 
few  handlers,  or  where  surpluses  are 
relatively  large.  Because  of  their  lim¬ 
ited  effectiveness,  official  notice  is  taken 
that  only  13  marketing  orders  with  in- 
dividual-handler  pooling  are  now  in  ef¬ 
fect. 

Individual-handler  pooling  also  has 
limited  capability  of  achieving  market¬ 
ing  stability  because  such  an  order  has 
virtually  no  regulatory  effect  upon  a  co¬ 
operative  association  in  its  capacity  as  a 
handler  or  as  an  operator  of  a  milk 
plant.  Tliis  fact  is  especially  significant 
in  the  situation  which  exists  between  the 
New  York-New  Jersey  and  Philadelphia 
milk  orders.*  The  marketing  areas  for 
these  orders  are  contiguous.  The  pro¬ 
duction  areas  overlap  extensively  and 
certain  operating  cooperatives  in  such 
areas  are  associated  with  both  markets 
on  a  regular  basis  at  the  present  time. 
Moreover,  this  interrelationship  will  be 
enhanced  in  the  event  the  Philadelphia 
order  is  expanded  to  include  all  of  New 
Jersey  not  now  included  in  the  New 
York-New  Jersey  marketing  area,  as 
proposed  in  the  October  3,  1963  recom¬ 
mended  decision. 

The  statute  authorizes  cooperative  as¬ 
sociations  to  return  the  proceeds  (what¬ 
ever  they  are)  received  from  the  sale  of 
milk  in  all  markets  to  its  own  members 
without  regard  to  the  minimum  class 
prices  specified  in  the  individual-handler 
pool  order.  Although  a  cooperative  under 
this  provision  of  the  statute  may  not  sell 
milk  to  regulated  handlers  at  less  than 
the  class  prices  specified  in  the  order, 
no  particular  provision  is  made  with 
respect  to  the  sale  of  milk  to  non-han¬ 
dlers,  such  as  the  sale  of  milk  to  con¬ 
sumers.  Thus,  if  a  cooperative  associa¬ 
tion  accumulates  quantities  of  milk 
beyond  those  that  it  can  sell  readily  at 
normal  prices,  a  special  incentive  arises 
for  the  cooperative  to  find  some  outlet 
where  this  excess  may  be  disposed  of  at 
any  price  above  its  manufacturing  value. 
It  is  especially  advantageous  if  the  out¬ 
let  for  this  additional  milk  is  outside  of 
the  cooperative’s  major  market  or  area 
of  disposal. 

Proprietary  handlers  also  face  dif¬ 
ferent  incentives  in  the  present  situation 
where  both  individual-handler  pool  and 
marketwide  pool  order  handlers  compete 
for  a  common  milk  supplier.  Under  in¬ 
dividual-handler  pooling,  procurement 
advantages  accrue  to  the  individual  han¬ 
dler  who  maintains  a  relatively  high 
blended  return  to  his  own  producers. 
Consequently,  a  proprietary  handler  who 
accumulates  more  than  an  average  pro¬ 
portion  of  surplus  milk  is  under  com¬ 
petitive  pressure  either  to  reduce  his 
purchases  of  milk  from  producers  (usu¬ 
ally  by  cutting  off  purchasers  from  one 
or  more  producers)  or  by  attempting  to 
increase  his  Class  I  sales.  One  advan¬ 
tageous  way  to  increase  Class  I  sales  is 
by  reducing  prices  in  some  market  out¬ 
side  of  the  handler’s  normal  or  major 
area  of  distribution. 


*A  recommended  decision  published  Oc¬ 
tober  3,  1963  (28  FJt.  10646)  of  which  official 
notice  is  taken,  proposes  to  recaption  the 
Philadelphia  order  as  the  "Delaware  Valley 
marketing  order." 


It  is  necessary  to  recognize  the  special 
advaxUiages  or  inceiU;ives  that  apply  un¬ 
der  individual-handler  pooling  when  a 
low  utilization  handler  under  such  order 
disposes  of  Class  I  milk  in  the  New  York- 
New  Jersey  marketing  area.  The  mar¬ 
keting  difficulties  to  be  met  in  the  absence 
of  appropriate  provisions  to  recognize 
these  advantages  was  clearly  illustrated 
in  the  Secretary’s  decision  of  December 
14, 1953,  official  notice  of  which  was  pre¬ 
viously  taken.  These  incentives  and  ad¬ 
vantages  also  apply  with  regard  to  han¬ 
dlers  subject  to  individual-handler  pool¬ 
ing  under  State  regulation. 

Special  provisions,  therefore,  are 
adopted  in  this  order  to  deal  with  re¬ 
ceipts  of  Class  I  milk  from  handlers  sub¬ 
ject  to  other  Federal  orders  with  indi¬ 
vidual-handler  pooling  or  subject  to 
State  regulation.  This  special  provision 
involves  the  collection  of  pool  pasrments 
at  the  difference  between  the  Class  I-A 
price  and  the  blend  price  at  tiie  loca¬ 
tion  of  the  plant  from  whence  the  Class 
I-A  milk  was  delivered.  This  is  the  same 
rate  of  payment  as  applies  to  producer 
milk  which  is  utilized  as  Class  I-A  and 
it  thus  treats  a  shipment  of  milk  from 
too.  individual-handler  pool  market  in  a 
way  similar  to  that  provided  for  pro¬ 
ducer  milk  under  this  order. 

It  is  not  necessary  to  collect  such  a 
pasunent  on  milk  from  another  Federal 
order  with  marketwide  pooling.  For  a 
payment  at  the  difference  between  the 
Class  I  price  and  the  blend  price  under 
the  other  Federal  order,  which  would  al¬ 
ready  have  been  made  into  the  other 
marketwide  pool,  removes  the  incentive 
to  reduce  prices  in  order  to  enhance  uti¬ 
lization  of  milk  as  Class  I.  Regulation  of 
a  cooperative  or  proprietary  handler  un¬ 
der  one  marketwide  pool  order,  therefore, 
provides  all  of  the  safeguards  that  are 
necessary  to  insure  orderly  marketing 
conditions  in  the  sale  of  such  milk  no 
matter  where  it  is  finally  disposed  of. 

It  was  stated  that  imposition  of  a 
charge  under  this  order  on  milk  on  which 
•classified  prices  are  established  by  a 
State  regulatory  agency  would  constitute 
a  barrier  to  entry  into  the  regulated 
market.  The  pricing  provisions  con¬ 
tained  herein  are  applied  only  to  the 
milk  of  plants  associated  with  the  regu¬ 
lated  market.  Therefore,  if  a  state 
agency  attempts  to  impose  additional 
cliarges  on  milk  disposed  of  in  the  New 
York-New  Jersey  marketing  area,  it  must 
be  concluded  that  any  resulting  barrier 
is  caused  by  the  action  of  the  State 
rather  than  by  the  Federal  order.  If  a 
handler  finds  himself  in  such  a  position, 
relief  should  be  sought  through  the 
State  agency. 

It  is  not  likely  that  any  appreciable 
quantities  of  milk  from  partial  pool  sup¬ 
ply  plants  in  the  New  York-New  Jersey 
milk  supply  area  (a  radius  of  about  400 
miles  from  Metropolitan  New  York) 
would  be  assigned  to  Class  I  use  at  pool 
plants  under  the  pooling  requirements 
and  the  accounting  system  herein  pro¬ 
posed.  However,  if  the  plan  proposed 
herein  does  generate  incentives  for  the 
development  in  the  region  of  partial  pool 
supply  plants  with  milk  for  sale  in  Class 
I-A,  the  regulation  of  such  partially 
pooled  milk  should  be  reappraised. 
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Under  the  pooling  plan  proposed 
herein  there  is  no  apparent  advantage 
to  be  gained  by  withdrawing  a  supply 
plant  from  pool  status  other  than  for 
the  purpose  of  establishing  a  bona  fide 
supply  for  another  fiuid  market.  Be¬ 
cause  of  the  advantages  of  sharing  in 
pool  fimds,  practically  all  milk  in  the 
Northeast  which  is  approved  for  fiuid 
consumption  and  is  converted  into  man¬ 
ufactured  products  is  now  fully  pooled 
either  under  this  order  or  under  one  of 
the  several  other  nearby  marketwide 
pool  Federal  orders.  The  limited  num¬ 
ber  of  wholly  unregulated  manufactur¬ 
ing  plants  remaining  in  the  production 
area  has  not  been  a  significant  source 
of  supply  for  the  market  in  the  past, 
and  it  is  unlikely  that  such  plants  ^ill 
supply  the  New  York-New  Jersey  Class 
I-A  market  in  the  future.  Such  plants, 
however,  may  wish  to  use  pool  manu¬ 
facturing  facilities  for  conversion  of 
milk  into  certain  manufactured  dairy 
products. 

There  is  an  incentive  for  plants  with 
relatively  low  Class  I  utilization  to  be 
included  imder  a  marketwide  pool  in 
order  to  share  in  the  marketwide 
blended  price.  llie  order  provides 
means  by  which  any  plant  may  establish 
association  with  the  market  and  achieve 
pool  status.  Any  plant  shipping  milk 
to  the  market  which  has  not  become  a 
pool  plant  obviously  has  not  met  the 
alternative  requirements  provided  of 
delivering  milk  or  pledging  its  entire 
supply  to  the  market  for  fiuid  use  when ' 
needed.  It  has  not,  in  other  words, 
imdertaken  to  supply  its  share  of  milk 
for  the  Class  I-A  market. 

If  a  manufacturing-tsrpe  plant  were 
permitted  to  pool  its  entire  dairy  farm 
supply  on  the  basis  of  minor  or  sporadic 
shipments  to  the  marketing  area,  the 
handler  would  be  accorded  a  distinct 
advantage  over  other  shipping  handlers 
who  must  meet  regular  and  continuous 
performance  standards.  Indeed,  if  such 
minor  or  sporadic  shipments  were  con¬ 
sidered  sufficient  for  full  pool  status 
there  would  be  no  incentive  for  regular 
pool  handlers  to  meet  their  continuing 
obligations  under  the  order  since  they, 
too.  could  qualify  on  the  basis  of  such 
minor  shipments. 

Such  a  manufacturing-type  plant 
clearly  should  not  share  in  the  market 
pool  funds.  To  pool  such  milk  could 
simply  dilute  returns  to  the  producers 
whose  milk  constitutes  the  regular 
supply  for  the  market.  On  the  other 
hand,  failure  to  provide  some  regulation 
of  the  Class  I-A  milk  entering  the  mar¬ 
ket^  area  from  a  manufacturing-type 
plant  would  grant  an  imwarranted  price 
advantage  to  such  milk  over  fully  reg¬ 
ulated  milk. 

Accordingly,  the  order  should  provide 
that  receipts  from  such  unregulated 
plants  be  assigned  first  to  classes  other 
than  Class  I-A  to  the  extent  available, 
and  then,  if  any  milk  is  assigned  to 
Class  I-A,  the  shipping  plant  be  desig¬ 
nated  a  “partial  pool  plant"  and  the 
handler  be  charged  the  Class  I-A  price 
and  credited  with  the  blended  price  on 
the  portion  of  any  shipment  which  is 
classified  as  Class  I-A.  This  rate  of  pay¬ 
ment  will  tend  to  minimize  the  price 


advantage  attached  to  such  milk  rela¬ 
tive  to  producer  milk. 

As  heretofore  stated,  the  application 
of  this  rate  to  any  substantial  quantity 
of  milk  is  not  anticipated.  If  the  rate 
does  attract  milk  from  manufacturing- 
t3rpe  plants,  then  the  partial  regulation 
of  such  milk  should  be  re-examined. 

A  distinction  may  be  made  in  the 
treatment  of  certain  kinds  of  shipments 
from  plants  within  400  miles  of  the 
marketing  area  and  plants  more  distant 
than  400  miles.  As  has  been  set  forth, 
there  are  msrriad  opportunities  for  un¬ 
derpriced  milk  to  enter  the  marketing 
area  under  conditions  which  would  be 
destructive  to  effective  regulation.  Cer¬ 
tain  measures  which  it  is  believed  will 
be  effective  In  dealing  with  this  milk 
when  it  arises  within  400  miles  have  been 
described.  Somewhat  different  methods 
should  be  applied  to  milk  which  comes 
freon  distances  greater  than  400  miles. 
To  be  sure,  underpriced  milk  is  also 
available  from  these  more  distant  plants. 
However,  it  has  not  been  customary  for 
plants  beyond  the  400  mile  zone  from 
metropolitan  New  Yoik  to  supply  milk 
for  Class  I-A.  Milk  is  a  bulky,  perish¬ 
able  product  and  transportation  and 
handling  costs  alone  tend  to  discourage 
the  sporadic  movement  of  milk  from  im- 
regulated  markets  at  such  distances  sim¬ 
ply  to  gain  price  advantage  in  this  mar¬ 
ket.  Furthermore,  because  of  the  avail¬ 
ability  of  competing  supplies  of  milk 
within  400  miles  of  New  York  City  at  the 
present  time,  the  New  York-New  Jersey 
market  does  not  offer  a  particularly  at¬ 
tractive  outlet  for  temporary  supplies 
from  plants  in  such  distant  areas.  Bulk 
milk  from  distant  areas  would  be  ex¬ 
pected  to  come  into  the  New  York-New 
Jersey  market  only  if  there  were  an  ur¬ 
gent  need  for  such  milk  or  the  market 
price  were  sufficiently  attractive  to  offset 
the  higher  transportation  and  handling 
costs  and  thus  induce  such  shipments  for 
fiuid  use. 

This  more  liberal  provision  would  ap¬ 
ply  to  milk  shipped  to  a  marketing  area 
fluid  milk  processing  and  packaging 
plants  from  a  plant  In  the  401  miles 
and  over  freight  zone  which  plant  does 
not  meet  the  requirements  necessary  for 
full  pooling.  Such  milk  should  be  clas¬ 
sified  along  with  all  other  milk  at  the 
receiving  plant  and  should  be  added  to 
the  receiving  handler’s  obligation  at  the 
appropriate  class  prices  and  credited  to 
such  handler  from  the  pool  at  the  blend 
price.  If  the  quantity  shipped  is  suffi¬ 
cient  for  the  distant  plant  to  meet  the 
pool  plant  provisions  then,  of  course, 
the  plant  would  be  fully  pooled  and  reg¬ 
ulated. 

The  milk  from  a  distant  partial  pool 
plant  which  is  subject  to  such  market 
equalization  should  be  limited  to  those 
shipments  received  at  a  regulated  plant 
primarily  engaged  in  processing  and 
packaging  milk  for  the  marketing  area 
fluid  milk  trade.  In  effect,  the  ship- 

*A  "marketing  area  fluid  milk  processing 
and  packaging  plant"  as  referred  to  herein 
Is  a  “fluid  milk  processing  and  packaging 
plant"  from  which  at  least  50  percent  of 
gross  receipts  of  milk  leave  the  plant  In  the 
form  of  packaged  Class  I-A  milk  (Including 
milk  In  dispenser  inserts). 


ment  of  milk  from  the  partial  pool  plant 
would  be  allocated  pro  rata  to  all  classes 
of  milk  at  the  receiving  regulated  idant. 
The  entire  shipment  would  be  priced  and 
equalized.  That  is  to  say.  It  would  be 
included  in  the  handler’s  net  pool  obli. 
gation  in  the  same  manner  as  producer 
milk  received  at  the  pool  plant  for  the 
same  location  as  the  distant  nonpooi 
plant.  This  treatment  is  to  be  distin¬ 
guished  from  that  applied  to  milk  from 
other  partial  pool  plants.  Here,  if  any 
milk  is  assigned  to  Class  in  a  pool  credit 
is  given,  while  on  milk  from  other  par- 
tial  pool  plants  no  credit  is  given,  on 
the  milk  assigned  to  Class  m. 

Milk  shipped  from  any  such  distant 
plant  to  any  other  plant,  however,  should 
be  assigned  first  to  classes  other  than 
Class  I-A.  Any  such  milk  assigned  in 
sequence  to  Class  I-A  would  be  subject 
to  a  pasnnent  into  the  producer-settle¬ 
ment  fund  at  the  Class  I-blend  price 
difference. 

Plants  to  which  such  shipments  might 
be  made  could  be  either  a  fluid  milk  proc¬ 
essing  plant  primarily  supplsdng  another 
fluid  market  but  which  has  some  Claes 
I-A  disposition  or  a  pool  manufacturing 
plant  in  the  New  York-New  Jersey 
milkshed. 

Shipments  of  milk  from  distant  plants 
may  be  made  to  pool  manufacturing 
plants  in  the  outer  reaches  of  the  milk- 
shed  in  order  to  dispose  of  surpluses  of 
distant  markets.  Shipments  for  this 
purpose  should  be  possible  without  be¬ 
coming  involved  with  the  pricing  and 
pooling  provisions  of  the  order.  This 
will  tend  to  assure  the  maximum  utiliza¬ 
tion  of  such  manufacturing  facilities. 
Certainly  there  would  be  no  occasion,  ex¬ 
cept  to  exploit  some  price  advantage,  to 
ship  milk  from  a  distant  plant  to  a  pool 
manufacturing  plant,  and  then  transship 
it  to  the  marketing  area  for  Class  I-A 
use  since  the  nearby  manufacturing 
plant  would  have  its  own  dairy  farm 
supply  available  for  such  purposes.  In 
the  unlikely  event  that  some  of  this  dis¬ 
tant  milk  were  assigned  to  Class  I-A, 
however,  the  previously  described  pay¬ 
ment  at  the  Class  I-blend  price  difference 
on  such  milk  would  tend  to  minimize  any 
price  advantage  for  this  source  of  supidy. 

Since,  generally,  only  a  small  part  of 
the  milk  shipped  from  a  distant  plant 
to  a  New  York-New  Jersey  pool  plant 
would  be  priced  under  this  order,  the  re¬ 
turn  or  actual  price  paid  to  dairy  farm¬ 
ers  at  the  distant  plant  would  not  be 
established  by  the  order.  Likewise  tbe 
order  would  not  specify  a  minimum 
price  to  be  paid  by  the  receiving  han¬ 
dler  to  the  shipping  handler  for  the  ship¬ 
ment.  It  is  appropriate,  therefore,  that 
the  receiving  handler  should  be  held  re¬ 
sponsible  for  paying  the  obligation  to 
the  producer-settlement  fund,  for  I^ 
ceiving  any  credits  from  the  fund  and 
for  the  administrative  assessment  on  the 
priced  and  equalized  milk  of  the  partial 
pool  plant. 

Another  source  of  unpriced  milk  for 
the  regulated  market  is  that  milk  pro¬ 
duced  by  a  producer-handler  which  k 
surplus  to  his  exempt  fluid  milk  opera¬ 
tions.  To  facilitate  the  disposition  at  a 
pool  plant  of  this  surplus  milk  of  a  ixo- 
ducer-handler  operation,  such  mitt 
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should  continue  to  be  assigned  first  to 
classes  other  than  Class  I-A  and  Class 
Q,  with  a  payment  at  the  difference  be¬ 
tween  the  Class  I-A  or  Class  n  price  and 
the  Class  ni  price  applicable  on  any  of 
such  milk  which  is  assigned  to  Class  I-A 
or  Class  n.  Producers  excepted  to  the 
fact  that  the  recommend^  decision 
failed  to  provide  for  pa3nnents  on  milk 
frcxn  producer-handlers  which  is  as¬ 
signed  to  Class  II.  This  payment  re¬ 
quirement  (on  both  Class  I-A  and  Class 
n  milk),  being  restored  to  the  order, 
coincidently  was  included  as  part  of  the 
provisions  which  required  compensatory 
payments  on  Class  I-A  and  Class  n  milk 
urinating  at  other  types  of  nonpool 
plants  and  for  mechanical  reasons  has 
l)een  under  suspension  since  July  1, 1962. 

Under  this  order  or  any  other  Federal 
order,  the  producer-handler  is  essen¬ 
tial^  exempt  from  regulation  and  there¬ 
fore  enjoys  full  return  from  his  sale 
of  milk  on  routes  in  competition  with 
regulated  handlers.  The  conditions  for 
obtaining  exempt  status  as  a  producer- 
handler  were  considered  in  detail  in  the 
decisions  of  June  10,  1957  and  August  5, 
1958  of  which  official  notice  has  been 
taken.  One  of  the  conditions  specified 
in  these  decisions  was  that  a  producer- 
handler  should  assiune  responsibility  for 
his  surplus  and  should  not  burden  the 
pool  with  milk  not  needed  for  his  exempt 
(^ration.  This  has  been  accomplished 
under  the  order,  while  at  the  same  time 
inoviding  means  for  producer-handlers 
to  dispose  of  surplus  milk  to  regulated 
handlers  with  manufacturing  facilities, 
through  the  assignment  and  compensa¬ 
tory  payment  provisions. 

Since  the  exemption  of  a  producer- 
handler’s  Class  I  sales  from  market 
equalization  is  contingent  upon  the  con¬ 
dition  that  he  assume  responsibility  for 
his  surplus,  he  should  not  expect  to  re¬ 
ceive  more  than  a  surplus  price  for  such 
surplus  milk  when  disposed  of  to  a  pool 
plant.  Nor  should  a  regulated  handler 
be  permitted  to  obtain  such  surplus  for 
use  in  Class  I  or  Class  II  when  he  cannot 
purchase  producer  milk  on  similar  terms. 
Also,  since  the  producer-handler  has  the 
advantage  of  enjoying  the  full  benefit  of 
his  own  Class  I  and  Class  n  sales  without 
pooling  them  with  sales  of  other  pro¬ 
ducers,  he  should  not  receive  also  Class  I 
or  Class  n  benefit  from  the  pool,  at  the 
eqiense  of  other  producers,  for  his  milk 
which  he  is  unable  to  sell  as  Class  I  or 
Class  n  to  his  own  customers.  Because 
of  his  relatively  high  utilization  his  re¬ 
turn  on  milk,  computed  at  the  order’s 
class  prices,  normally  will  exceed  the 
Mended  price  payable  to  pool  producers 
by  regulated  handlers.” 

The  difference  between  the  fluid  milk 
price  and  the  surplus  milk  price  as  a 
rate  of  compensatory  payment  on  re¬ 
ceipts  by  regulated  hancUers  of  milk  from 
producer-handlers  was  ratified  by  Con- 
eress  at  the  time  provisions  of  the  Agri¬ 
cultural  Adjustment  Act  of  1933,  as 
•mended  in  1935,  authorizing  the  issu¬ 
ance  of  milk  orders,  were  reenacted  by 
the  passage  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937.  During  the 
period  between  August  24, 1935  and  June 
3, 1937,  the  effective  date  of  the  latter 
Act,  six  Federal  milk  orders  were  issued 


under  the  Agricultural  Adjustment  Act. 
Two  of  such  milk  orders  (Greater  Kansas 
City,  Missouri  and  FaU  River,  Massachu¬ 
setts)  ,  placed  in  effect  during  this  period, 
contained  provisions  requiring  handlers 
who  used  bulk  milk  received  from  pro¬ 
ducer-handlers  in  other  than  the  lowest- 
priced  classification  to  pay  the  difference 
between  the  class  use  price  and  the  low¬ 
est  class  (surplus)  price  for  such  milk 
as  part  of  the  handler’s  total  obligation 
for  milk.  Such  payment  wsis  distributed, 
together  with  the  classified  value  of 
producer  milk  of  the  handler,  through 
the  marketwide  pool.® 

The  pool  pasmients  on  Class  I-A  milk 
from  nonproducer  sources  also  should 
apply  to  situations  where  the  handler 
who  ultimately  uses  the  milk  in  Class 
I-A  purchases  it  from  another  handler, 
rather  than  directly  from  dairy  farmers. 
In  such  cases  no  allowance  should  be 
made  to  recognize  handling  margins  or 
profits  between  the  two  handlers  or  the 
price  actually  paid  by  the  one  handler 
to  the  other.  Fully  priced  and  pooled 
milk  also  is  commonly  sold  by  the  origi¬ 
nal  pool  handler  to  another  handler  for 
fluid  use  in  Class  I-A.  In  such  circum¬ 
stances,  the  second  handler  of  the  pool 
milk  usually  pays  a  negotiated  ’’han¬ 
dling  charge”  above  the  Class  I-A  mini¬ 
mum  price  to  cover  the  seller’s  costs  of 
prior  handling  of  the  milk,  plus  profit, 
if  any.  However,  for  order  purposes  the 
act  and  the  order  do  not  permit  any 
credit  against  the  minimum  Class  I-A 
price  for  these  interhandler  arrange¬ 
ments  or  prices  on  producer  milk.  This 
is  because  the  minimum  class  prices  for 
producer  milk  attach  and  apply  as  of  the 
first  step  in  the  total  handling  process; 

i.e.,  when  the  initial  handler  receives 
the  milk  in  raw  form  from  producers. 
The  order  does  not  deal  with  or  fix 
interhandler  charges  or  prices  on  priced 
and  pooled  milk,  but  it  does  require  that 
all  such  milk  utilized  in  Class  I-A  be 
accounted  for,  at  source,  at  the  full  Class 
I-A  minimum  price  without  any  allow¬ 
ance  for  subsequent  handling  costs  or 
charges.  Interhandler  margins,  profits 
and  prices  thus  are  irrelevant  under  the 
order  as  to  Class  I-A  pool  milk.  ’They 
are  likewise  irrelevant  in  fixing  proper 
payments  on  milk  which  is  not  fully 
pooled  but  which  is  used  in  the  market¬ 
ing  area  as  Class  I-A  milk. 


B  Such  payment  was  provided  for  In  these 
orders  in  accordance  with  the  provisions  of 
section  8c  of  the  Agricultxiral  Adjustment  Act 
of  1933,  as  amended  on  August  24, 1935,  which 
was  renumbered  as  section  608c  upon  re¬ 
enactment  on  Jime  3,  1937,  by  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937.  7 
n.S.C.  section  672,  which  contains  the  codi¬ 
fied  language  of  section  4  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  states  in  paragraph  (a)  “Nothing 
in  this  Act  shall  be  construed  as  invalidating 
any  marketing  agreement,  license,  or  order, 
or  any  regulation  relating  to,  or  any  provi¬ 
sion  of,  or  any  act  of  the  Secretary  of  Agricul¬ 
ture  in  connection  with  tmy  such  agreement, 
license  or  order  which  has  been  executed, 
issued,  approved,  or  done  under  sections  601- 
608,  608a,  608b.  608c,  608d-612,  613,  614-619, 
620,  623,  624  of  this  title,  but  such  marketing 
agreements,  licenses,  orders,  regulations,  pro¬ 
visions,  and'acts  are  expressly  ratified,  legal¬ 
ized,  and  confirmed." 


II.  ’The  assignment  provisions  of  milk 
at  regulated  plants  should  be  amended 
to  provide  for: 

1.  Pro  rata  assignment  to  all  classes 
of  milk  received  at  a  processing  plant  for 
the  marketing  area  fiuid  milk  trade 
from  a  plant  in  the  401  miles  and  over 
freight  zone  or  from  other  marketwide 
pool  Federal  orders  (except  Connecti¬ 
cut)  prior  to  other  assignments. 

2.  Classification  of  pool  milk  shipped 
to  a  plant  under  another  order  in  the 
equivalent  class  to  which  it  is  assigned 
under  such  other  order. 

3.  Assignment  to  Class  I-B  and  then 
to  Class  I-A  of  packaged  fiuid  milk  pro¬ 
ducts  classified  and  priced  as  Class  I 
imder  another  marketwide  pool  order. 

4.  Assignment  of  pool  and  nonpool 
bulk  tank  milk  in  the  same  manner  as 
pool  and  nonpool  milk  from  plants. 

Before  any  other  assignment,  milk  re¬ 
ceived  at  a  plant  primarily  processing 
milk  for  the  marketing  area  fiuid  milk 
trade  from  partial  pool  plants  outside 
the  400-mile  zone  should  be  assigned 
pro  rata  over  all  classes  of  milk  utilized 
or  disposed  of  by  such  processing  plant. 
This  change  Is  necessary  in  order  to  con¬ 
form  with  and  effectuate  the  revised 
pooling  provisions  with  respect  to  milk 
received  from  such  plants. 

If  the  milk  is  not  priced  under  another 
order  with  a  marketwide  pool  and  if  the 
distant  supply  plant  does  not  become  a 
pool  plant  under  this  order,  the  plant 
will  be  a  partial  pool  plant  under  this 
order  and  the  entire  milk  shipment  re¬ 
ceived  at  the  regulated  processing  plant 
will  be  priced  along  with  other  pool  milk 
at  the  appropriate  class  prices  and  equal¬ 
ization  with  the  marketwide  pool  will  be 
required. 

If  the  shipment  is  from  a  distant  plant 
to  a  plant  other  than  a  plant  process¬ 
ing  milk  primarily  for  the  marketing  area 
fiuid  milk  market,  the  assignment  at  the 
receiving  plant  will  be  the  same  as  for 
other  nonpool  milk;  l.e.,  it  will  be  as¬ 
signed  pro  rata  to  classes  other  than 
Class  I-A  and  Class  n,  as  follows:  If  the 
plant  is  a  plant  manufacturing  Clsiss 
in  products  only,  the  milk  will  be  as¬ 
signed  to  Class  in  and  not  pooled,  re¬ 
gardless  of  the  pool  status  of  farmers 
delivering  directly  to  such  plant.  On  the 
other  hand,  if  the  plant  is  one  which  is 
primarily  processing  milk  for  the  fiuid 
milk  trade  outside  the  marketing  area, 
most  or  idl  such  milk  may  be  assigned 
to  Class  I-B,  but  milk  so  assigned  to 
Class  I-B  will  not  be  pooled.  In  this 
instance  the  only  milk  in  such  shipment 
on  which  a  pool  obligation  could  arise, 
is  that  for  which  no  assignment  is  possi¬ 
ble  other  than  to  Class  I-A.  In  such 
case,  the  supply  plant  will  become  a 
partial  pool  plant  and  only  that  quan¬ 
tity  allocated  to  Class  I-A  milk  will  be 
priced  by  the  order. 

Packaged  milk  which  is  classified  and 
priced  as  Class  I  under  another  market¬ 
wide  pool  Federal  order  should  have  pri¬ 
ority  in  assignment  first  to  Class  I-B  and 
then  I-A  when  received  at  a  distributing 
pool  plant  under  this  order.  However, 
if  the  milk  is  from  an  individual-handler 
pool  order  it  should  be  assigned  first  to 
Class  I-B  and  next  to  classes  other  than 
I-A,  since  an  assignment  to  Class  I-A  in 
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this  instance  would  necessitate  the  pool¬ 
ing  under  the  order  of  the  dairy  farmer 
receipts  at  the  supplying  plant.  If  pack¬ 
aged  milk  is  received  from  both  market 
pool  and  handler  pool  c»:ders,  the  handler 
pool  order  milk  should  be  assigned  first 
to  Clats  1-B  milk  in  order  to  avoid  to  the 
extent  possible  the  pooling  of  the 
shipping  plant  in  the  New  York-New 
Jersey  order.  If  a  pool  plant  receives 
package  or  bulk  milk  which  is  priced 
under  another  Federal  order  in  the  same 
month  that  it  is  dii^sing  of  Class  I-B 
milk  in  the  marketing  area  of  such  other 
order,  the  receipts  of  such  other  order 
milk  will  be  assigned  on  a  priority  basis 
to  the  Class  I-B  disposed  of  in  the  other 
market  after  the  assignment  specified 
above  for  packaged  milk. 

The  New  York-New  Jersey  order 
should  provide  that  bulk  milk  received 
at  a  plant  processing  milk  primarily  for 
the  marketing  area  fiuid  trade  from  a 
plant  fuUy  regulated  under  another  mar¬ 
ket  wide  pool  order  (except  Connecticut) 
be  assigned  pro  rata  to  the  receiving 
plant’s  utilization  of  milk  in  all  classes. 
This  provides  a  classification  of  milk 
from  sources  regulated  by  another  mar¬ 
ketwide  pool  order  similar  to  that  af¬ 
forded  milk  received  at  the  plant  from 
local  producers  and  should  facilitate  the 
movement  of  milk  among  Federal  or¬ 
ders.  The  special  situation  with  respect 
to  Connecticut  is  discussed  later.  Bulk 
receipts  from  an  individual-handler  pool 
should  continue  to  be  assigned  pro  rata 
to  Class  I-B  and  m,  since,  as  in  the 
above  instance,  an  assignment  to  Class 
I-A  would  necessitate  the  pooling  of  the 
plant  imder  this  order. 

If  pool  milk  is  shipped  to  a  plant  under 
another  order,  that  portion  not  classified 
as  Class  I-A  or  Class  n  will  be  assigned 
to  Class  I-B  to  the  extent  that  the  other 
order  assigns  it  to  Class  I.  and  will  be 
assigned  to  Class  in  to  the  extent  of 
Class  in  and  the  other  order  assigns 
such  milk  to  uses  other  than  Class  I. 
The  order  as  now  written  requires  milk 
shipped  to  such  plants  to  be  prorated 
over  all  utilizations  in  the  receiving 
plant.  Since  the  other  order  may  assign 
such  milk  to  surplus  uses  only,  the  com¬ 
bination  of  order  provisions  may  in  some 
instances  impede  the  shipment  of  such 
milk,  and  therefore  this  order  should  be 
changed  to  accommodate  such  move¬ 
ments  to  the  fullest  extent  possible. 

The  assignment  provisions  contained 
herein  are  designed  so  that  the  New 
York-New  Jersey  order  and  other  near¬ 
by  orders  will  be  integrated  with  respect 
to  assignment;  i.e.,  there  would  be  no 
classification  of  milk  as  Class  I  under 
this  order  and  assignment  of  such  milk 
to  a  surplus  class  under  another  order. 
Such  integration  of  assignment  provi¬ 
sions  should  facilitate  the  movement  of 
milk  among  the  several  regulated  mar¬ 
kets.  The  assignment  plan  will  permit 
similar  dovetailing  with  other  orders  as 
complementary  amendments  to  such 
orders  are  possible. 

A  question  was  raised  in  the  exception 
as  to  the  classification  and  pricing  of 
certain  milk  products  moving  from  an 
Order  2  plant  to  ];dant8  under  another 
order  where  they  are  assigned  to  CHass  L 
To  carry  out  the  integration  provided 


herein,  the  milk  equivalent  of  the  butter- 
fat  in  such  products  should  be  classified 
as  Class  I-B  under  Order  2  and  the  skim 
milk  in  such  products  should  be  subject 
to  the  fiuid  skim  milk  differential. 

Under  the  present  order,  nonpool  bulk 
tank  milk  is  first  assigned  to  Class  HI 
whereas  nonpool  plant  milk  is  prorated  to 
Class  I-B  and  Class  HI.  A  handler  who 
uses  nonpool  milk  will  find  it  advanta¬ 
geous.  therefore,  to  receive  such  milk 
from  plants  rather  than  from  bulk  tank 
units  in  order  to  minimize  its  assignment 
to  Class  in.  'This,  at  times,  results  in 
bulk  tank  milk  being  handled  through 
an  additional  plant  in  order  to  have  it 
treated  as  a  plant  receipt  at  the  plant 
where  the  milk  is  actually  ijsed.  In  order 
to  facilitate  the  efficient  handling  of 
milk,  pool  and  nonpool  bulk  tank  milk 
should  be  assigned  in  the  same  manner 
as  pool  and  nonpool  plant  milk. 

A  proposal  was  made  to  give  preferen¬ 
tial  assignment  of  nonpool  milk  to  Class 
I-B,  or.  in  the  alternative,  to  lower  the 
price  of  Class  I-B  milk.  Either  of  these 
actions  would  result  in  the  pool  carrying 
all  the  surplus  associated  with  the  Class 
I-B  sales  while  not  sharing  in  such  sales. 
These  proposals,  therefore,  should  be 
denied. 

m.  The  present  boundary  of  the 
marketing  area  should  be  retained  and 
the  proposal  to  delete  Warren,  Sussex, 
and  Hunterdon  Counties  therefore  is  de¬ 
nied. 

A  cooperative  association  and  a  pro¬ 
prietary  handler  operating  pasteurizing 
and  bottling  plants  in  the  Allentown- 
Easton-Bethlehem,  Pennsylvania,  area 
proposed  that  the  coimties  of  Warren, 
Sussex,  and  Hunterdon,  New  Jersey,  be 
removed  from  the  New  York-New  Jersey 
marketing  area.  The  distribution  by 
proponents  within  the  marketing  area 
is  confined  to  the  three  counties.  The 
adoption  of  this  proposal,  therefore, 
would  eliminate  from  any  regulation 
whatsoever  under  the  New  York-New 
Jersey  order  the  milk  distributed  (pack¬ 
aged  and  sold  on  routes)  by  proponents 
within  the  defined  marketing  area. 

The  feasibility  of  deleting  the  three 
counties  in  the  present  circumstances 
must  be  determined  on  the  basis  of 
whether  or  not  (1)  there  has  been  a 
significant  change  in  marketing  condi¬ 
tions  from  those  which  supported  their 
inclusion  in  the  marketing  area  in  the 
decision  of  the  Secretary  on  June  10, 
1957,  and  (2)  the  problems  of  regulating 
the  New  York-New  Jersey  market  to 
maintain  competitive  parity  in  pricing 
among  handlers  distributing  fluid  milk 
in  the  marketing  area  can  be  minimized 
by  the  proposed  action. 

The  Secretary  found  as  follows  in  his 
decision  of  June  10,  1957: 

“From  the  point  of  intersection  of  the 
State  lines  of  New  York,  New  Jersey,  and 
Pennsylvania,  the  marketing  area  bound¬ 
ary  should  be  the  State  line  between 
the  States  of  Pennsylvania  and  New 
Jersey  south  to  the  point  where  the 
boundary  line  between  Hunterdon  and 
Mercer  CoimUes  in  New  Jersey  intersects 
with  the  Pennsylvania-New  Jersey  State 
line.  Sussex,  Warren,  and  Hunterdon 
Coimties  should  be  included  in  the  mar¬ 
keting  area  as  there  is  considerable  com¬ 


petition  for  sales  in  the  three  counties 
between  handlers  and  subdealers  who 
have  sales  throughout  the  area  in  New 
Jersey  proposed  for  regulation.  Pas- 
teurizing  and  bottling  plants  located  in 
the  three  coimties  also  have  routes  ex* 
tending  into  other  northern  New  Jersey 
counties.  Omitting  Sussex,  Warren,  and 
Hunterdon  Counties  from  the  marketmg 
area  would  result  in  placing  the  bound¬ 
ary  at  a  point  at  which  greater  over¬ 
lapping  of  routes  would  occur  between 
regulated  and  unregulated  handlers. . 
There  is  some  overlapping  of  routes  ol 
handlers  located  in  New  Jersey  with 
those  of  handlers  located  in  the  State  of 
Pennsylvania.  However,  the  Pennsyl¬ 
vania-New  Jersey  State  line  appears  to  be 
the  point  of  least  competition  between 
handlers  who  are  expected  to  be  regu¬ 
lated  and  those  who  are  expected  to  be 
unregulated.” 

In  the  three  western  counties  of  New 
Jersey  (Warren,  Sussex,  and  Hunterdon) 
there  are  11  pasteurizing  plants.  Their 
average  pricing  zone,  under  the  order 
zoning  schedule,  is  37-46  miles  from  the 
basing  point  for  pricing  under  the  order. 
In  the  three  adjoining  counties.  Passaic! 
Morris,  and  Somerset,  there  are  21  pas¬ 
teurizing  plants  and  their  average  price 
zone  is  11-20  miles.  For  the  other  coun¬ 
ties  of  north  Jersey,  which  are  primarily 
along  the  eastern  boimdary  of  the  State, 
the  plants  have  an  average  price  zone  of 
10-19  miles. 

Pasteurizing  plants  in  any  of  the  above 
areas  can  readily  serve  all  such  New  Jer¬ 
sey  counties,  smd  many  of  them  do. 
Sussex,  Warren,  and  Hunterdon  Coun¬ 
ties  have  a  relatively  small  population 
and  the  major  part  of  the  fluid  milk 
distribution  of  the  pasteurizing  plants 
located  in  such  counties  is  made  in  more 
heavily  populated  counties  of  the  State. 
On  the  other  hand,  several  plants  lo<^ 
cated  in  the  more  heavily  populated 
counties  have  distribution  in  the  thm 
western  counties.  Twenty-two  Order 
No.  2  handlers  in  northern  New  Jersey 
distribute  milk  in  Sussex,  Warren,  and 
Hunterdon  Counties.  Their  distribution 
represents  more  than  60  percent  of  the 
total  fluid  milk  sold  in  such  counties. 
Nineteen  of  the  handlers  with  sales  in 
these  counties  distribute  more  than 
1,000,000  quarts  of  fluid  milk  per  month 
to  68  subdealers  located  within  the  three 
county  area  and  over  500,000  quarts  of 
fluid  milk  per  month  to  22  subdealers 
located  on  the  eastern  fringes  of  the 
three  counties. 

Eight  of  the  handlers  with  fiuid  sales 
to  subdealers  located  in  the  three-county 
area  also  operate  bottling  plants  located 
within  these  counties.  Their  distribu¬ 
tion  from  these  plants  within  the  three 
counties,  however,  does  not  exceed  20 
percent  of  their  total  sales.  Seventy- 
five  percent  of  the  sales  of  these  firms 
are  distributed  in  the  remaining  coun¬ 
ties  of  northern  New  Jersey  within  the 
Order  No.  2  marketing  area.  Only  3  of 
the  22  handlers  distributing  in  the  3 
counties  restrict  their  sales  to  such  coun¬ 
ties.  The  latter  handlers  distribute 
milk  on  their  own  routes  and  are  rda- 
tively  small  in  volume  of  sales,  being  not 
over  2,400  quarts  per  day. 
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Fluid  milk  distribution  in  the  'three 
western  counties  of  New  Jersey  from 
Pennsylvania  bottling  plants  is  made  by 
the  proponent  cooperative  association 
additional,  but  relatively  small 
quantities  by  two  proprietary  handlers. 
Hie  proponent  cooperative  association’s 
fluid  sales  in  the  three  counties  averages 
less  than  4  percent  of  its  total  Class  I 
sales.  Its  sales  in  Warren  County  consti¬ 
tute,  however,  about  25  percent  of  the 
total  fluid  milk  distributed  in  such 
county.  The  major  portion  of  all  such 
distribution  is  limited  to  the  community 
of  Phillipsburg,  New  Jersey.  The  record 
does  not  disclose  ahy  distribution  from 
such  western  counties  into  Pennsylvania 
or  routes  originating  at  points  in  Penn¬ 
sylvania  other  than  the  Allentown- 
Easton-Bethlehem  area  and  crossing  into 
the  three  New  Jersey  counties  at  other 
locations  along  the  Delaware  River. 

The  facts  on  which  the  boundary  of 
the  marketing  area  in  western  New  Jer¬ 
sey  was  set  in  1957  were  highly  similar 
to  those  existing  today.  The  present 
boundary  (Pennsylvania-New  Jersey 
State  line)  represents  the  line  over  which 
there  is  the  least  overlapping  of  routes 
of  distribution  from  pasteurizing  plants 
the  marketing  area  to  customers 
outside  the  mart:eting  area  with  routes 
of  distribution  from  pasteurizing  plants 
located  outside  the  area  to  outlets  within 
the  marketing  area  than  any  other 
which  could  be  drawn  with  respect  to  the 
inclusion  or  exclusion  of  these  three 
counties.  By  establishing  the  boundary 
at  the  line  of  least  overlapping  of  routes 
of  fully  regulated  handlers  and  other 
distributors,  the  order  will  provide  mini¬ 
mum  impact  on,  or  intei'ference  with, 
the  normal  or  customary  distribution 
patterns  of  pasteurizing  and  bottling 
plants  whether  they  are,  or  are  not, 
subject  to  the  pricing  and  pooling  pro¬ 
visions  of  the  order. 

Proponents  for  exclusion  of  the  three 
counties  contend  that  the  amount  of 
wholly  unregulated  milk  sold  in  the 
three  counties  is  very  slight  when  com¬ 
pared  with  milk  under  regulation  which 
is  sold  in  these  coimties  and,  therefore, 
that  continued  regulation  of  the  coun¬ 
ties  is  not  necessary  or  warranted.  The 
deletion  of  the  three  western  counties 
of  Warren,  Sussex,  and  Hunterdon 
might  well  relieve  the  proponent  co¬ 
operative  and  proprietary  handler  from 
any  obligation  imder  the  New  York-New 
Jersey  order  since  these  counties  are 
their  main  areas  of  distribution  in  New 
Jersey.  At  the  same  time,  however,  such 
action  would  not  lessen,  but  rather  would 
intensify,  the  problem  of  maintaining 
orderly  marketing  for  fully  regulated 
handlers  who  then  would  be  placed  in 
the  position  of  competing  in  theh  normal 
and  customary  distribution  areas  with 
milk  purchased  entirely  free  from  the 
regulatory  program.  Even  if  it  is  ac¬ 
cepted  that  in  absolute  terms  the  amount 
of  milk  involved  in  competition  between 
milk  originating  in  and  distributed  on 
routes  from  these  counties  to  other 
counties  of  the  marketing  suea  and  milk 
distributed  into  such  counties  is  not  siz¬ 
able  when  related  to  the  entire  market¬ 
ing  area  or  even  to  the  total  for  11 
northern  New  Jersey  coimties,  the 
Quantities  as  heretofore  described  may 


FEDERAL  REGISTER 

not  be  regard^  as  insignificant  and  a  i 
change  in  the  marketing  area  boundary  c 
as  proposed  could  only  increase,  not  re-  1 
duce,  the  competitive  problems  of  han-  1 
dlers  remaining  regulated.  It  is  essen-  1 
tial  to  regulated  handlers  that  in  their  . 
normal  distribution  areas  for  fluid  milk,  i 
they  have  the  opportunity  to  enter  into  ] 
competition  for  sales  without  disadvan-  t 
tage  caused  by  the  purchase  of  unregu-  1 
lated  milk  at  a  price  lower  than  the 
Class  I-A  price  established  by  the  order. 

In  view  of  the  above,  the  present  bound¬ 
ary  of  the  marketing  area  should  be 
retained  and  the  proposal  to  delete  ] 
Warren,  Sussex,  and  Hunterdon  Coun¬ 
ties  is  therefore  denied. 

IV.  'The  Connecticut  and  New  York- 
New  Jersey  orders  should  continue  the 
same  general  method  of  regulating  Con¬ 
necticut  order  milk  as  is  now  provided, 
except  that  the  New  York-New  Jersey 
order  should  provide  for  a  price  differ¬ 
ential  applicable  specifically  to  Connecti¬ 
cut  order  milk  disposed  of  to  New  York- 
New  Jersey  regulated  plants  for  Class 
I-A  or  Class  II  use. 

A  revised  method  of  integrating  the 
provisions  of  the  New  York-New  Jersey 
and  Connecticut  orders  as  to  the  classi¬ 
fication,  pricing  and  distribution  of  re¬ 
turns  for  milk  transferred  or  diverted 
from  Connecticut  pool  plants  to  plants 
regulated  by  the  New  York-New  Jersey 
order  for  Class  I-A  use  was  proposed. 

At  times  Connecticut  pool  milk  is 
transferred  or  diverted  to  New  York- 
New  Jersey  regulated  plants  and  is  as¬ 
signed  to  Class  I-A  under  the  New  York- 
New  Jersey  order.  Such  milk  is  classi¬ 
fied  and  priced,  however,  as  Class  n 
(surplus)  milk  under  the  Connecticut 
order.  'The  New  York-New  Jersey  order 
collects  payment  on  such  milk  computed 
at  the  difference  between  the  minimum 
Class  I-A  price  (which  would  have  ap¬ 
plied  had  an  equivalent  quantity  of  New 
York-New  Jersey  pool  milk  been  used  to 
cover  the  same  sale)  and  the  minimum 
Class  II  price  established  by  the  Connect¬ 
icut  order  (which  is  virtually  identical 
to  the  Class  III,  or  surplus  classiflcation, 
price  under  the  New  York-New  Jersey 
order).  In  this  way  coordination  of 
class  use  pricing  on  milk  passing  from 
the  one  regulated  market  to  the  other 
has  been  achieved  in  a  manner  which 
prices  such  milk  in  its  ultimate  use  in 
the  New  York-New  Jersey  market  on  a 
basis  similar  to  New  York-New  Jersey 
pool  milk. 

The  proposed  change  in  method  of 
pricing  and  distribution  of  returns  in¬ 
volves  only  the  mechanics  or  procedures 
involved.  It  was  proposed  that  the  Con¬ 
necticut  order  be  mc^ifled  to  price  such 
milk  assigned  to  Class  I-A  in  the  New 
York-New  Jersey  plant  at  the  New  York- 
New  Jersey  Class  I-A  price,  and  to  pro¬ 
vide  for  the  transfer  of  monies  repre¬ 
senting  the  difference  between  such  price 
and  the  Connecticut  Class  n  price  by 
the  market  administrator  of  the  Con¬ 
necticut  order  to  the  market  administra¬ 
tor  of  the  New  York-New  Jersey  order  for 
inclusion  in  the  New  York-New  Jersey 
order  producer-settlement  fund. 

The  milk  so  transferred  or  diverted  to 
the  New  York-New  Jersey  market  for  dis¬ 
position  in  Class  I-A  was  admitted  in 
the  testimony  by  a  Connecticut  producer 
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representative  to  be  surplus  to  Connecti¬ 
cut  market  needs.  At  the  same  time, 
however,  the  substitution  of  such  quanti¬ 
ties  of  nearby  milk  moved  from  Connec¬ 
ticut  producers  to  the  New  York-New 
Jersey  market  for  more  distant  milk 
from  New  York-New  Jersey  pool  supply 
plants  which  otherwise  would  be  required 
to  cover  the  Class  I-A  sale  minimizes 
transportation  charges  against  the  New 
York-New  Jersey  pool  and  thus  increases 
the  amount  of  pool  returns  for  New 
York-New  Jersey  market  producers  over 
the  level  which  would  have  resulted  had 
pool  milk  been  used  to  cover  the  same 
sale. 

The  movement  of  milk  priced  in  this 
manner  accomplishes  the  efficient  dis¬ 
position  of  surplus  quantities  for  one 
market  and  effects  a  transportation  sav¬ 
ing  for  the  other  market.  It  effects  some 
saving  in  handling  for  both  markets  and 
thus  coordinates  two  regulatory  pro¬ 
grams  so  SIS  to  carry  out  their  common 
purpose  of  orderly  marketing  of  milk  for 
the  respective  groups  of  producers  affect-  , 
ed  by  the  regulations. 

The  situation  found  to  exist  between 
those  two  msukets  in  respect  to  bulk 
milk  movements  is  not  inter-market 
competition  between  producers. for  out¬ 
lets  in  the  commonly  su^cepted  sense.  In 
the  latter  circumstance  it  would  be  pro¬ 
vided,  ordinarily,  that  the  milk  involved 
would  be  priced  at  the  class  use  price  in 
the  selling  market  and  the  fluid  sale 
would  sux:rue  to  the  producers  of  that 
msurket,  sis  in  the  csise  of  route  sales  msule 
by  a  Connecticut  hsmdler  into  the  New 
York-Kew  Jersey  marketing  area.  The 
psuticular  pricing  surrangement  here 
involved  in  bulk  milk  wsis  designed  with 
the  concurrence  of  producer  groups  rep¬ 
resented  in  both  markets  sis  an  appro¬ 
priate  basis  for  coordinating  the  mini¬ 
mum  pricing  provisions  siffecting  both 
msukets  so  sis  to  accommodate  the  pro¬ 
ducers  and  handlers  of  both  through  the 
efficient  handling  of  bulk  raw  milk,  but 
without  sulditionsd  cost  to  handlers  in 
either  msu*ket  for  milk  for  fluid  use.  - 
One  of  the  producer  groups  moving  milk 
between  the  two  markets  hsis  substantial 
membership  simong  producers  regularly 
serving  each  of  the  markets  and  may 
receive  direct  beneflt  in  the  hsmdling  of 
milk  for  producers  in  both  markets. 
Both  buying  and  selling  markets  gain 
from  the  arrangement. 

Bulk  tanks  on  farm,  improved  trans¬ 
portation,  better  refrigeration,  and 
better  quality  of  milk  all  facilitates  in- 
cresised  movement  of  milk  between  fluid 
markets.  This  requires  well  integrated 
clsissiflcatioii  and  pricing  provisions 
among  the  Federal  orders.  The  pricing 
provisions  in  question  here  on  movements 
of  milk  from  Connecticut  to  New  York 
are  consistent  with  efficiency  in  milk 
handling  and  cause  no  special  price  bur¬ 
den  on  producers  or  handlers  in  either 
market.  The  record  shows  no  present 
need  which  requires  the  substitution  of 
the  proposed  procedure  for  the  present 
r  inter-market  pricing  provisions. 

Plants  under  Federal  orders  other 
I  than  Connecticut  with  marketwide  pools 
■  which  ship  Class  I-A  milk  to  the  market 
i  in  quantities  less  than  required  for 
r  pooling  under  this  order  should  pool  the 
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milk  under  the  other  order  with  no  ob¬ 
ligation  to  the  producer-settlement  fimd 
under  the  New  York-New  Jersey  order. 

The  identity  of  the  plants  whose  milk 
will  be  included  in  the  marketwide  pool 
is  dependent  upon  qualifications  speci¬ 
fied  in  the  order.  As  previously  shown 
herein,  these  qualifications  are  necessary 
to  pro^de  the  market  with  an  adequate 
supply  of  pure  and  wholesome  milk. 

In  any  instance  where  application  of 
such  pooling  standards  to  a  particular 
plant  confiicts  with  marketwide  pooling 
requirements  imder  another  order,  the 
confiict  must  be  resolved  by  pooling 
under  only  one  order.  Pooling  the  plant 
in  the  market  where  it  disposes  of  the 
most  milk  generally  will  resolve  the  con¬ 
fiict  and  will  provide  for  sharing  the 
pool  funds  in  the  area  where  most  of 
the  Class  I  revenue  is  obtained. 

The  recommended  decision  provided 
that  a  designated  plant  would  pool  in 
the  other  marketwide  pool  order  if  the 
plant’s  pool  status  were  cancelled  in  the 
manner  previously  provided  by  the  order, 
or  if  nonpool  status  was  requested  under 
the  New  York-New  Jersey  order.  Ex¬ 
ception  was  taken  to  the  failure  of  the 
decision  to  provide  a  basis  for  pooling  a 
designated  pool  plant  in  another  mar¬ 
ketwide  pool  order  when  its  shipments 
to  such  market  exceed  its  shipments  to 
the  New  York-New  Jersey  market. 

The  provisions  for  establishing  pool 
plant  status  by  designation  provide,  in 
the  New  York-New  Jersey  markets  a 
basis  for  pooling  plants  without  regard 
to  actual  shipments  of  Class  I-A  milk. 
Since  a  designated  pool  plant  operator, 
unlike  the  operator  of  a  temporary  pool 
plant,  is  required  by  the  order  to  make 
the  plant’s  milk  supply  available  to  the 
market  in  periods  of  short  supply,  it 
would  be  impractical  to  use  identical 
criteria  in  determining  the  basis  of  as¬ 
sociation  with  another  market  of  ‘both 
temporary  and  designated  pool  plants. 

If  a  New  York-New  Jersey  designated 
plant  were  to  lose  status  in  New  York 
on  the  basis  of  greater  sales  in  another 
market  during  a  single  month,  it  is 
likely  that  the  New  York-New  Jersey 
pool  would  have  the  milk  when  it  was 
surplus,  and  the  other  market  would  en¬ 
joy  the  benefit  of  the  temporary  Class 
I  sales.  The  designated  plant  therefore 
should  not  lose  its  pool  status  in  the 
New  York-New  Jersey  maiket  upon  an 
occasional  sale  of  more  Class  I-B  milk 
in  another  market  than  sale  in  the  Class 
I-A  market. 

On  the  other  hand,  a  plant  regularly 
supplying  another  marketwide  pool 
order  to  a  greater  extent  than  the  New 
York-New  Jersey  market  should  not  be 
permitted  indefinitely  to  continue  in  the 
New  York-New  Jersey  pool.  Under  pre¬ 
vailing  conditions,  a  designated  pool 
plant  which  meets  the  pooling  require¬ 
ments  under  another  marketwide  pool 
order  for  three  consecutive  months,  and 
from  which  ttie  Class  I-B  shipments  to 
the  other  marketwide  pool  otder  exceed 
its  Class  I-A  sales  for  such  three  months, 
has  amply  demonsta-ated  its  association 
with  the  other  marketwide  pool  order. 
Accordingly,  a  regular  pool  des^ation 
should  be  cancelled  for  any  plant  ship¬ 
ping  Class  I-B  milk  for  three  consecu¬ 


tive  months  to  another  marketwide  pool 
in  sufficient  quantities  to  be  a  pool  plant 
in  such  market  and  if  such  shipments 
exceed  its  Class  I-A  sales. 

Consistent  with  findings  and  conclu¬ 
sions  made  elsewhere  in  this  decision 
concerning  the  treatment  of  mi^  dis¬ 
posed  of  in  the  New  York-New  Jersey 
market  from  an  individual-handler  pool 
market,  any  plant  meeting  the  pooling 
requirements  specified  herein  should  be 
regulated  by  the  New  York-New  Jersey 
order,  irrespective  of  its  status  under  an 
individual-handler  pool.  In  the  case  of 
any  plant  which  qusffifies  as  a  pool  plant 
and  also  as  a  regulated  plant  under  an 
order  where  individual-handler  pooling 
applies,  confiict  of  pooling  requirements 
is  absent,  because  the  plant  is  not  re¬ 
quired  to  share  its  utilization  v  ith  other 
plants  in  the  individual-handler  pool 
market.  Further,  unless  such  plant  is 
included  in  the  marketwide  pool,  the  ap¬ 
plicable  regulation  would  fail  to  achieve 
its  purpose  of  providing,  the  stabilized 
marketing  conditions  which  depend  upon 
the  marketwide  sharing  of  the  returns 
for  the  milk. 

V.  Miscellaneous  and  conforming 
changes.  A.  To  implement  the  general 
plan  for  fully  pooling  and  partially  pool¬ 
ing  milk  received  from  dairy  farmers  at 
plants  and  in  bulk  tank  units,  a  change 
in  the  definition  of  producer  is  necessary. 
The  method  used  is  to  specify  under  a 
new  definition,  “pool  milk’’,  that  milk 
subject  to  pricing  and  equalization  under 
the  order,  regardless  of  whether  all  of 
the  milk  or  only  a  part  of  the  milk  re¬ 
ceived  from  dairy  farmem  by  a  plant  or 
unit  is  to  be  so  priced  and  equalized. 

Where  only  part  of  the  milk  from 
dairy  farmers  is  pool  milk  each  farm  is 
considered  to  have  delivered  a  pro  rata 
share  of  the  pool  milk.  Prorating  to  the 
individual  farms  the  total  pool  milk  of 
dairy  farmers  delivering  to  a  plant  or 
unit  is  necessary  for  determining  the 
handler’s  credit  for  the  nearby  farm 
differential  if  some  of  the  farms  are 
located  so  as  to  be  eligible  for  this  dif¬ 
ferential. 

A  producer  is  then  defined  as  any  dairy 
farmer  delivering  to  a  pool  plant  or 
whose  milk  is  included  in  a  pool  bulk 
tank  imit.  The  term  producer  should 
also  include  any  dairy  farmer  who  de¬ 
livers  more  than  half  of  his  milk  as  pool 
milk  to  a  plant  or  a  bulk  tank  unit  which 
was  a  “designated”  pool  plant  or  pool 
bulk  tank  imit  but  which  has  had  its 
pool  designation  cancelled  for  failing  to 
supply  the  market,  when  called  on  to  do 
so. 

A  dairy  farmer  delivering  to  a  plant 
or  a  bulk  tank  imit  which  is  partially 
pooled  because  it  has  not  met  the  estab¬ 
lished  shipping  percentages  would  neces¬ 
sarily  have  a  relatively  small  proportion 
of  his  total  deliveries  included  as  pool 
milk  under  the  order,  since  such  a  plant 
or  unit  generally  would  be  fully  pooled 
in  any  month  in  which  25  percent  of  its 
milk  is  classified  as  Class  I-A.  In  this 
instance  the  average  price  to  such  a 
dairy  farmer  for  his  entire  deliveries  is 
little  affected  by  establishing  a  uniform 
price  for  the  pool  milk.  Accordingly,  it 
is  not  necessary  to  define  such  a  dairy 
farmer  as  a  producer  under  this  order. 


However,  if  a  regular  pool  plant  or 
pool  unit  has  its  designation  cancelled 
for  failure  to  ship  milk  when  required  to  ' 
do  so.  such  plant  or  unit  may  not  qualify 
for  full  pool  status  on  any  basis  until  a 
specified  later  period,  regardless  of  the 
proportion  of  its  milk  included  as  po(d 
milk  under  the  mrder.  Therefore,  a 
dairy  fanner  delivering  to  such  a  par-  '  ^ 
tially  pooled  plant  or  imit  could  have  a  ^ 
relatively  large  proportion  of  his  m% 
included  as  pool  milk  under  the  order. 

As  the  percentage  of  pool  milk  increases^  | 
the  impact  of  the  order  on  the  individual  ' 
dairy  farmer’s  return  increases.  Ac¬ 
cordingly,  a  dairy  farmer  delivering  to  j 
a  plant  or  bulk  tank  unit  which  was  J 
pooled  by  designation  but  which  has  su<^  ^ 
designation  cancelled  for  failing  to  ship  i 
milk  is  considered  a  producer  in  auj  ' 
month  in  which  at  least  half  of  his 
is  pool  milk. 

Three  problems  affecting  eligibility  of 
the  handler  to  establish  and  maintaiu 
pool  bulk  tank  units  (other  than  thoae 
considered  previously  in  this  decision) 
were  considered  at  the  hearing  sepa¬ 
rately  from  the  more  comprehensive  pro¬ 
visions  for  pooling  bulk  tank  milk.  The 
first  was  one  in  which  a  plant  is  oper¬ 
ated  by  one  corporation  and  an 
or  subsidiary,  corporation  operates  the 
bulk  tank  unit  and  purchases  the  rnv\ 
from  the  farmer.  This  problem  arose 
in  part  because  bulk  tank  delivery  has 
made  it  possible  to  consolidate  plant 
operations  and  to  close  “feeder”  plania 
If  the  feeder  plant  is  operated  by  an 
affiliate,  this  affiliate  at  times  continues 
to  purchase  the  milk  from  the  fanners 
who  delivered  to  the  plant  prior  to  dos¬ 
ing.  It  was  proposed  that  the  provi¬ 
sions  with  respect  to  handlers  eligiUe  to 
establish  and  maintain  pool  bulk  tank 
units  be  expanded  so  that  a  subsidlaty 
or  parent  organization  of  a  pool  plant 
operator  would  be  eligible  to  establish 
pool  bulk  tank  units  and  thereby  be  able 
to  purchase  milk  from  producers  pre¬ 
viously  delivering  to  such  subsidiary’s 
feeder  plant.  No  objection  was  raised  to 
this  proposal  and  it  should  be  adopted. 

The  second  probl^  concerns  the  eligi¬ 
bility  of  a  cooperative  not  operating  a 
plant  to  establish  a  pool  bulk  tank  unit 
without  the  necessity  of  delivering  sped- 
fied  quantities  of  milk  to  a  pool  plant 
A  proposal  was  made  that  a  cooperative 
qualified  directly  or  indirectly  for  coop¬ 
erative  pa3rments,  to  establish  pool  tank 
units,  should  not  be  required  to  deliver 
milk  to  a  pool  plant  for  the  twelve-month 
period  b^use  by  its  qualification  for 
such  payments,  it  is  officially  recognind 
as  associated  with  the  market. 

At  present,  specified  percentages  d 
such  milk  must  be  delivered  for  12  con¬ 
secutive  months  before  the  cooperative 
is  in  the  same  position  as  a  pool  plant 
operator  with  respect  to  establishing  and 
operating  such  units.  Thus,  the  cooper¬ 
ative  must  demonstrate  that  it  is,  in  fact, 
performing  the  specified  service  for  tbe 
market.  It  was  argued  in  a  brief  that 
such  a  provision  would  make  it  too  easy 
for  a  cooperative  to  establish  a  connec¬ 
tion  with  the  market. 

In  view  of  conditions  for  cooperative 
payments,  qualification  for  such  pay¬ 
ments  for  a  period  of  12  months  should 
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^  recognized  as  providing  adequate  as- 
g^tion  with  the  market,  and  therefore 
gg  gofficient  basis  upon  which  the  bulk 

units  of  the  cooperative  may  be 
rented  designated  status. 

*^The  third  problem  Involves  the  q\xes- 
tion  of  the  right  of  a  cooperative  that 
reports  to  the  market  administrator  for 
milk  of  certain  of  its  members  delivered 
jTj  bulk  tank  units  operated  by  another 
imndler  to  add  producers  to  a  pool  bulk 
Ignk  unit  operated  by  such  cooperative 
if  the  operating  handler  had  made  one  of 
farms  of  such  cooperative’s  members 
non-pool.  It  Is  concluded  that  where 
ibe  farm  of  a  cooperative  member  de- 
ttrers  to  a  bulk  tank  unit  reported,  but 
not  operated,  by  a  cooperative,  both  the 
go(g)erative  and  the  operating  handler 
must  concur  in  any  change  In  status  of 
goch  farm.  If  they  cmicur,  whatever 
eSeets  flow  from  such  change  In  status 
vould  apply  equally  to  the  handler  and 
io  the  cooperative.  Without  such  con- 
mntence,  no  change  in  status  should  take 
efleet. 

B.  Skim  milk  used  in  products  requir¬ 
ing  the  payment  of  a  fluid  skim  dilfer- 
oitial  should  be  considered  the  same  as 
Class  I-A  milk  in  computing  percentages 
establishing  pool  plant  status  and  should 
b*  subject  to  pricing  if  derived  from  milk 
leeeived  at  plants  subject  to  partial  but 
not  fuU  pooling — i.e.,  the  fluid  skim 
differential  should  be  assessed  on  aU 
gUm  milk  used  in  products  specifled  in 
the  provision  for  fluid  skim  differential 
unless  such  skim  mUk  is  classifled  and 
,  priced  under  another  marketwide  pool 
order. 

In  the  New  York-New  Jersey  market, 
fluid  milk  disposed  of  in  the  mar¬ 
keting  area  is  subject  to  a  fluid  skim 
differential  rather  than  being  included 
in  s  deflned  class.  In  other  Federal 
markets,  such  skim  milk  is  classifled  as 
CIsss  L  Failure  to  recognize  fluid  skim 
milk  as  equivalent  to  Class  I-A  milk  for 
purposes  of  determining  pool  status  of 
I  i^t,  and  as  part  of  the  milk  subject 
to  pridng,  would  give  nonpool  milk  an 
unjudiflable  advantage  over  pool  milk 
for  this  use.  Therefore  the  pounds  of 
aUm  milk  subject  to  the  fluid  skim  dif- 
foential  should  be  added  to  the  pounds 
of  Class  I-A  milk  in  determining  pool 
status,  but  the  volume  of  such 
lUm  milk  would  not  be  included  in  com¬ 
puting  the  pool  credit  of  the  partial  pool 
pbnt.  Also,  such  skim  milk  should  be 
sobject  to  the  same  charge  as  other 
pooled  fluid  skim  milk,  unless  such  skim 
milk  is  classifled  and  priced  tmder  an- 
otirnr  marketwide  pool  order. 

Ihe  fluid  skim  differential  is  not  a 
eomplete  price.  The  value  of  skim  milk 
subject  to  the  differential  at  a  pool  plant 
does  not  affect  such  credit  at  a  partial 
pod  plant  or  partial  pool  unit. 

C.  Reference  was  made  at  the  hearing 
bf  a  representative  of  the  State  of  Wis- 
oomin  to  the  possible  adverse  effect  on 
■^shipments  of  the  limitation  to  a 
veetflc  geographic  area  of  transporta- 
tar,  or  freight,  differentials  allowed 
under  the  order  to  move  milk  from  sup¬ 
ply  locations  to  plants  distributing  fluid 
Bilk  In  the  marketing  area.  It  was 
ooDtended  that  the  allowance  of  trans¬ 
portation  differentials  only  at  such 


locations  as  are  within  a  specifled  dis¬ 
tance  frmn  market  tends  to  discourage 
the  Icmger-distance  shipment  of  milk 
which  otherwise  might  be  available  for 
sale  in  the  market. 

The  New  York-New  Jersey  order  pro¬ 
vides  freight  allowances  for  the  ship¬ 
ment  of  milk  for  various  uses  by  10-mile 
zones  for  distances  up  to  400  miles  from 
market.  Milk  at  all  plants  located 
beyond  400  miles  is  priced  as  if  the  plant 
were  located  in  the  401-410  mile  zone. 
The  same  schedule  of  differentials  is 
allowed,  by  zones,  for  Class  I-A,  I-B, 
skim  milk  subject  to  the  fluid  skim  dif¬ 
ferential  and  on  the  uniform  price.  A 
separate  schedule  applies  to  Classes  n 
and  HE.  For  example,  the  freight  dif¬ 
ferential  for  Class  I-A  milk  for  all 
locations  beyond  400  miles  is  —$0.24  per 
hundredweight  as  compared  with  the  . 
zero  differential  at  the  201-210  mile 
zone  (base  zone  for  class  and  uniform 
prices  under  the  order).  The  freight 
differential  on  Class  It  and  Class  m  milk 
is  —$0.08  per  hundredweight  for  all  loca¬ 
tions  beyond  400  miles  as  compared  with 
the  201-210  mile  base  zone.  The  total 
allowance  for  moving  milk  from  plants 
at  points  beyond  400  miles  to  the  1-10 
mile  zone  for  Class  I-A  use  is  48  cents 
per  hundredweight. 

Whether  the  present  extension  of 
transportation  allowances  only  to  a  dis¬ 
tance  of  400  miles  from  the  marketing 
area  has,  or  would  have,  significance  in 
restricting  shipments  from  potential 
suppliers  of  milk  to  the  marketing  area 
is  problematical.  A  plant  operator  at 
a  greater  distance  conceivably  might  re¬ 
frain  from  shipping  sufficient  quantities 
of  milk  to  meet  full  pooling  requirements 
since  Ms  obligations  to  farmers  at  the 
minimum  uniform  price  for  the  400 
mile  zone  plus  his  obligation  to  the  pro¬ 
ducer-settlement  fund,  phis  transporta¬ 
tion  cost  to  the  marketing  area  could  be 
high  in  relation  to  the  price  of  Class  I-A 
milk  at  the  marketing  area.  For  this 
reason,  extension  of  the  schedule  of  dif¬ 
ferentials  to  all  zone  locations  on  Class 
I-A,  Class  I-B,  skim  milk  subject  to  the 
fluid  skim  differential  and  the  uniform 
price  (provided  the  resulting  price  shall 
not  be  less  than  the  manufacturing  milk, 
or  Class  HI,  price  level)  regardless  of 
distance  from  the  market  is  desirable 
for  all  plants  qualifying  as  pool  plants. 
An  appropriate  amendment  to  this  end 
is  therefore  adopted. 

Extension  of  the  schedule  of  allow¬ 
ances  applicable  to  Classes  n  and  in  is 
not  necessary  or  appropriate  since  the 
long-distance  shipment  of  milk  solely 
for  manufacturing  purposes  could  not 
be  accomplished  without  pricing  such 
milk  at  a  level  well  below  its  minimum 
value  for  manufacturing  use  at  the  point 
of  origin.  This  not  only  would  encour¬ 
age  uneconomic  movements  of  milk  but 
also  would  tend  to  depress  unduly  the 
blend  price  to  pool  producers  against 
whose  price  the  allowance  for  transpor¬ 
tation  would  be  assessed. 

For  administrative  convenience, 
should  a  plant  beyond  the  400  mile  zone 
meet  the  full  pooling  requirments,  bulk 
tank  farms  whose  milk  is  delivered  to 
such  plants  should  be  considered  to  be 
in  the  same  zone  as  the  plant. 


If  a  plant  beyond  400  miles  is  a  partial 
pool  plant,  however,  extension  of  the 
table  of  location  differentials,  as  pro¬ 
posed  at  the  hearing,  would  not  facilitate 
the  movement  of  milk  from  such  plant 
to  the  marketing  area. 

In  the  case  of  partially  pooled  milk 
the  obligation  to  the  producer-settlement 
fund  on  CHass  I-A  and  Class  I-B  milk 
is  unchanged  by  location  irrespective  of 
whether  the  table  is  extended  or  not 
since  the  transportation  "allowance  for 
such  classes  and  on  the  uniform  price 
are  at  the  same  rate  at  each  zone  loca¬ 
tion.  However,  when  partial  pool  milk 
is  classifled  as  Class  n  or  Class  m,  the 
pool  credit  to  the  shipping  handler  on 
milk  in  such  classes  would  be  reduced  if 
the  differential  on  the  uniform  price 
were  extended  since  no  extension  of  the 
differentials  on  Classes  n  and  m  may 
be  made  on  this  record.  The  result  of 
extending  the  transportation  allowances 
on  Class  I  and  uniform  prices  with  re¬ 
spect  to  partial  pool  milk,  therefore, 
either  would  make  no  difference  in  the 
equalization  payment  when  no  milk  is 
assigned  to  the  lower  classes  or  increase 
it  when  some  milk  is  assigned  to  such 
classes.  Since,  in  the  case  of  the  distant 
partial  pool  plant,  failure  to  extend  the 
table  cannot  act  to  impede  the  move¬ 
ment  of  milk,  tiiere  is  no  reason  at  this 
time  to  extend  the  location  differentials 
as  they  apply  to  such  milk. 

D.  For  toe  period  of  July  1,  1962 
through  toe  effective  date  of  tt»  amend¬ 
ment  resulting  from  this  hearing  reports 
of  plants  not  pool  plants  by  choice  of 
toe  operator  in  June  1962  should  not  be 
used  in  computing  toe.  factor  which  ad¬ 
justs  the  nearby  farm  differentials. 

The  suspension  order  of  July  1,  1962 
resulted  in  a  substantial  volume  of  milk 
in  the  nearby  differential  area  being 
pooled  which,  at  the  election  of  toe  han¬ 
dler,  had  not  been  pooled  prior  to  that 
time.  The  inclusion  of  the  reports  of 
this  milk  in  toe  computation  of  the  for¬ 
mula  for  adjusting  the  nearby  differen¬ 
tial  has  the  effect  of  reducing  the  differ¬ 
ential  below  what  had  been  contemplated 
when  toe  original  order  was  drafted. 
.Since  each  such  report  would  affect  toe 
computation  for  the  period  of  the  follow¬ 
ing  12  months,  the  differential  would  be 
unduly  affected  during  such  period.  By 
omitting  the  reports  from  any  such 
plants  filed  during  the  suspension  period 
frmn  toe  computation  for  the  succeeding 
months,  the  differential  will  be,  from  a 
practical  standpoint,  at  the  level  con¬ 
templated  had  the  suspension  order  not 
been  issued. 

E.  It  was  proposed  that  8  1015.3(c)  (2) 
(i)  of  the  Connecticut  milk  order  be 
amended  to  re-insert  therein  the  follow¬ 
ing  langui^e  which  had  been  deleted 
from  such  provision  by  amendment  ef¬ 
fective  July  1, 1962.  The  specific  phrase 
in  question  followed  the  words  “another 
New  England  Federal  order”  in  such 
subdivision  of  toe  order  and  reads  “or  in 
any  month  in  which  it  qualifies  for  pool¬ 
ing  under  another  Federal  order  on  the 
basis  of  shipments  which  exceed  the 
shipments  qualifsring  such  plant  for  pool¬ 
ing  pursuant  to  this  subparagraph”. 

The  stated  purpose  of  re-insertion  of 
the  above  language  is  to  provide  for  pool- 
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ing  a  supply  plant  under  the  Federal 
order  for  the  market  where  the  greatest 
shipment  of  milk  is  made,  in  those  in¬ 
stances  when  minimiun  shipping  require¬ 
ments  under  two  or  more  such  orders  are 
met.  This  kind  of  provision  had  been 
contained  in  the  Connecticut  order  prior 
to  July  1,  1962,  with  the  exception  that 
greater  qualif^ng  shipments  could  be 
made  to  Boston  regulated  plants  without 
removing  the  Connecticut  regulated 
plant  from  the  Connecticut  pool. 

Emphasis  was  placed,  in  the  testimony, 
on  the  relationship  of  the  Connecticut 
regulation  to  the  New  York-New  Jersey 
order  and  other  orders  outside  New  Eng¬ 
land  since  the  several  New  England 
orders  either  currently  provide  that  a 
supply-t3rpe  plant  will  be  pooled  in  the 
market  to  which  the  largest  quantity  of 
milk  is  shipped  from  the  plant  or  have 
proposed  amendments  to  that  effect 
pending  for  decision  as  the  result  of  an 
August  1962  hearing  on  such  orders. 

Adoption  of  tile  proposal  would  insure 
that  when  a  supply  plant  meets  the  qual¬ 
ifying  requirements  for  marketwide  pool¬ 
ing  under  two  or  more  orders,  the  plant 
will  be  included  in  the  market  pool  for 
that  market  which  it  serves  to  the  great¬ 
est  degree  and  with  which  it  has  the 
closest  association.  Its  adoption  will 
assist  to  clarify  the  relationship  between 
the  maiicet  pooling  provisions  of  one 
order  operating  in  proximity  to  another 
,  for  the  benefit  of  any  person  shipping  or 
contemplating  the  shipment  of  milk  to 
more  than  one  regulated  market.  For 
these  reasons,  the  proposal  would  effec¬ 
tuate  the  orderly  marketing  of  milk  and 
therefore  is  adopted. 

F.  A  cooperative  association  primarily 
associated  with  the  Philadelphia  market 
pitHXMed^  that  the  pool  plant  definition 
of  the  New  York-New  Jersey  order  be 
revised  so  as  to  pool  and  price  imder 
Order  No.  2  *‘all  milk  in  plants  and  bulk 
tank  units  associated  with  the  operation 
of  that  cooperative  and  sold  into  another 
federally  regulated  marketing  area,  if 
such  plant  or  bulk  tank  units  would  come 
under  Order  No.  2  on  the  basis  of  its 
Class  I-B  sales  under  $  1002.29(d)”. 

In  support  it  was  stated  that  the  pro¬ 
posal  would  assist  to  insure  that  the 
New  York-New  Jersey  market  would 
benefit  from  all  the  fluid  sales  associated 
with  the  surplus  milk  in  the  market  pool. 

It  was  contended  that  there  cannot  be 
"equal  pricing”  (in  other  markets  where 
New  Yoi^-New  Jersey  handlers  supply 
milk)  if  some  handlers  (including  any 
cooperative  handler)  who  happen  to  be 
located  on  the  fringe  of  the  New  York- 
New  Jersey  marketing  area  or  have  sales 
outside  tile  area  are  granted  the  privilege 
of  pool  exemption  on  some  of  their  milk. 
Particular  reference  was  made  to  a  co¬ 
operative,  presumably  one  primarily  as¬ 
sociated  with  the  New  York-New  Jersey 
market,  which  also  supplies  milk  to 
other  nearby  markets  where  the  percent¬ 
ages  of  Class  I  utilization  are  in  ex¬ 
cess  of  that  of  the  Order  No.  2  pool.  It 
was  stated  further  that  the  potential  vol¬ 
umes  of  such  milk  moved  through  regu¬ 
lated  pool  plants  as  unpriced  CHass  I-B 
milk  exceeds  substantially  the  potential 
for  additional  fluid  sales  into  the  Order 
No.  2  marketing  area  from  sources  not 
now  under  the  regulation. 


The  pricing  and  pooling  provisions  of 
Order  No.  2,  imder  their  present  design, 
actually  apply  to  specific  quantities  of 
milk  rather  than  to  plants  as  such.  Con¬ 
sequently,  there  are  instances  where  a 
plant  may  receive  not  only  milk  which 
is  fully  subject  to  pricing  and  pooling 
under  the  order  but  also  other  milk, 
designated  for  disposition  outside  the 
marketing  area,  which  is  not  subject  to 
the  pricing  and  pooling  provisions.  Like¬ 
wise,  under  the  structure  of  the  bulk  tank 
unit  provisions  the  handler  may  desig¬ 
nate,  under  certain  rules,  his  milk  for 
pooling  and,  separately,  other  milk  for 
use  as  nonpool  milk,  currently  referred  to 
as  milk  in  "nonpool  bulk  tank  units”. 
The  privilege  of  receiving  nonpool  milk 
in  pool  plants  for  disposition  outside  the 
marketing  area  is  one  of  long  standing 
under  the  order.  The  opportunity  to 
designate  both  pool  and  nonpool  bulk^ 
tank  unit  milk  was  first  granted  the 
handler  under  the  terms  of  the  "bulk 
tank”  amendments  to  the  order  made 
effective  December  1,  1961  (temporarily 
modified  by  the  suspension  order  effec¬ 
tive  July  1,  1962). 

The  reference  to  such  provisions  made 
by  proponent  noted  particularly  sales  by 
a  cooi>erative  handler  into  another  Fed¬ 
erally  regulated  marketing  area.  The 
record  does  not  reveal,  however,  the  ex¬ 
tent  to  which  such  sales  of  unpriced 
milk  handled  in  New  York-New  Jersey 
pool  plants  are  made  in  either  regulated 
or  unregulated  markets  or  the  problems, 
if  any,  that  may  have  been  caused  by 
milk  handled  in  this  manner.  In  the 
specific  instance  of  the  Philadelphia 
order,  official  notice  of  which  is  taken, 
the  regulatory  provisions  provide  for  the 
pricing  under  that  order  of  any  such 
milk  that  may  be  disposed  of  in  the  Phil¬ 
adelphia  marketing  area.  It  may  not 
be  concluded  on  this  record  that  such 
milk  would  have'price  advantage  in  the 
Philadelphia  market  and  therefore  cause 
disorderly  marketing. 

Whether  it  is  necessary  to  require  such 
milk  received  at  New  York-New  Jersey 
pool  plants  to  be  pooled  as  producer 
milk  should  be  based  upon  evidence  that 
some  disturbance  to  marketing  con¬ 
ditions  is,  or  is  likely  to  be,  the  result 
of  the  present  provisions.  Such  evidence 
is  not  contained  in  the  present  record 
and  therefore  the  proposal  is  denied. 

G.  The  numerous  amendments  neces¬ 
sary  in  the  New  York-New  Jersey  order 
to  effectuate  the  foregoing  conclusions 
makes  it  desirable  to  .^eprint  the  order 
in  its  entirety.  The  foUowing  order 
provisions  are  substantively  affected  by 
these  conclusions,  or  are  renumbered: 
§§  1002.6, 1002.7, 1002.10, 1002.12, 1002.13, 
1002.17,  1002.24,  1002.25, 1002  27,  1002.28, 
1002.29,  1002.35,  1002.42,  1002.43,  1002.44, 
1002.45,  1002.46,  1002.51,  1002.70,  1002.71, 
1002.76,  and  1002.83. 

Findings  and  conclusions  on  the  record 
of  the  hearing  during  the  period  April 
1-19,  1963.*  The  following  findings  and 
conclusions  on  the  material  issues  are 


•  Official  notice  is  taken  of  the  following 
decisions  of  the  Secretary  of  Agriculture  In 
connection  with  the  findings  and  conclu¬ 
sions  of  this  decision;  June  10,  1967  (22 
FJl.  4194);  June  9.  1959  (24  FJt.  4836),  Sep¬ 
tember  13,  1961  (26  F.R.  8847)  and  AprU  25, 
1962  (27  FJR.  4115). 


based  on  evidence  presented  at  the  hear¬ 
ing  and  the  record  thereof: 

VI.  Direct  delivery  differentials.  Pro¬ 
vision  for  direct  delivery  differentials 
should  be  limited  to  milk  delivered  at 
price  basing  points  for  the  New  York- 
locations  within  70  miles  of  the  arc  of 
New  Jersey  Metropolitan  district. 

Five  proposals  to  amend  the  direct- 
delivery  differential  provisions  of  the 
order  were  made  and  they  may  be  sum¬ 
marized  as  follows:  ■ 

(1)  Retain  direct-delivery  diiTeren- 
tials  on  can  milk  received  at  pasteuiiziug 
and  bottling  plants  in  the  defined  direct 
delivery  differential  areas,  and  restore 
such  differentials  to  bulk  tank  milk  at 
this  ts^pe  of  plant  at  the  same  rates  and 
for  zones  as  had  been  applicable  to  bulk 
tSiQk  milk  prior  to  December  1, 1961. 

(2)  Apply  graduated  direct  delivery 
differentials  (a)  on  can  milk  delivered  to 
pasteurizing  and  bottling  plants  within 
mileage  zones  less  than  80  miles  from  the 
arc  of  (price)  basing  points  within  the 
New  York-New  Jersey  Metropolitan  dis¬ 
trict,  which  differentials  would  vary  con- 
versely  with  the  availability  of  supplies 
of  pool  milk  for  Class  I-A  and  Class  I-B 
uses,  and  (b)  on  bulk  tank  milk  on  the 
basis  of  location  of  farm  within  such 
direct  delivery  differential  zones.  (This 
proposal  did  not  contemplate  any 
change  in  the  present  application  of 
direct  delivery  differentials  at  Upstate 
market  locations,  i.e.,  the  "Capital”  and 
“Syracuse”  districts.) 

(3)  Increase  direct  delivery  differen¬ 
tials  by  15  cents  per  himdredweight  on 
can  milk  delivered  to  pasteiuti^  and 
bottling  plants  at  various  locations  with¬ 
in  that  portion  of  the  marketing  area 
known  as  the  "Capital  district”,  and  re¬ 
store  such  differentials,  at  the  proposed 
increased  rates,  to  bulk  tank  milk;  gimi- 
larly  delivered. 

(4)  Remove  all  direct  delivery  differ¬ 
entials  from  milk  delivered  in  cans  as 
well  as  on  milk  delivered  by  bulk  tank 
(such  differentials  were  removed  from 
bulk  tank  milk  effective  December  1, 
1961  and  therefore  do  not  app^  at  this 
time) ;  and 

(5)  Remove  direct  delivery  differen¬ 
tials  Insofar  as  they  affect  the  price  of 
Class  m  milk. 

The  first  three  numbered  proposals 
above  originated  with  one  or  another 
of  the  producer  cooperative  associations. 
Proposal  4  was  submitted  by  certain  han¬ 
dler  groups.  Proposal  5  was  offered  by 
an  individual  handler. 

The  current  direct  delivery  differen¬ 
tials  were  adopted  in  the  New  Yoric-Nev 
Jersey  order  in  1957  at  the  time  the 
"New  York  Metropolitan  marketing 
area”  was  expanded  to  become  the  "New 
York-New  Jersey  marketing  ares”, 
through  the  addition  of  certain  areas  in 
Northern  New  Jersey  and  Upstate  New 
York.  Such  differentials  were  estab¬ 
lished  to  apply  to  all  milk  deliveries  from 
producers’  farms  to  all  plants  on  a 
graduated  scale  for  mileage  zones  ex¬ 
tending  outward  to  80  miles  from  the 
arc  of  basing  points  within  the  New  ^ 
York-New  Jersey  Metropolitan  district  of 
the  marketing  area  used  for  zone  price 
determination.  The  differential  rates 
established  within  this  area  were  (and 
on  can  milk  still  are)  1-10  miles,  $025; 
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11-30  miles,  $0.20;  31-50  miles,  $0.15; 
51-70  miles,  $0J0;  and  71-80  mUes, 
t0.05. 

In  addition,  direct  delivery  differen- 
Ug]s  were  established  for  certain  Upstate 
cities  and  townships  in  the  vicinities 
of  Albany,  Schenectady.  Amsterdam, 
V7sterford,  and  Troy  (to  be  hereinafter 
referred  to  as  the  “Capital  district”)  and 
for  certain  cities  and  townships  in  Onon- 
(]2ga  County  in  and  around  Sirracuse. 
jQ  the  Secretary’s  decision  of  June  10, 
1957,  the  application  of  the  differentials 
io  the  latter  segments  of  the  marketing . 
gfea  were  discussed  separately  from  their 
gr^lication  within  the  1-80  mile  area 
near  to  the  New  York  metropolitan  dis¬ 
trict  and  similar  treatment  is  appropri¬ 
ate  in  this  decision.  _ 

Differentials  in  1-80  mile  zone.  Direct 
delivery  differentials  applicable  on  milk 
delivered  at  locations  within  the  70-80 
mile  zone  (from  price  basing  points  with¬ 
in  tbe  New  York-New  Jersey  Metropoli¬ 
tan  district)  should  be  revokbd;  for  milk 
deliver^  at  locations  within  70  miles  of 
such  basing  points,  the  differentials 
anould  be  modified. 

On  the  basis  of  the  evidence  adduced 
at  the  hearing  (held  at  various  times  and 
places  during  the  period  Jime  18,  1956- 
unrffh  29,  1957)  preceding  the  decision 
flf  June  10,  1957  (22  P.R.  4194) ,  it  was 
found  that  (1)  the  metropolitan  New 
Tork-New  Jersey  area  received  the  major 
part  of  its  milk  supply  from  country 
receiving  plants,  with  only  a  small  por¬ 
tion  of  the  total  urban  requirements 
received  from  individual  producers  de- 
Mveiing  milk  directly  to  processing  (pas¬ 
teurizing  and  bottling)  plants  in  or  near 
these  portions  of  the  marketing  area,  (2) 
in  Northern  New  Jersey  and  the  nearby 
counties  of  New  York  State  there  were  a 
number  of  receiving  and  shipping  plants 
which  merely  cooled  and  shipped  milk  to 
processing  plants  at  other  locations,  and 
(3)  with  the  development  of  farm  bulk 
taiik  pick-up,  many  farmers  in  this  ter¬ 
ritory  who  formerly  had  delivered  to 
receiving  and  shipping  plants  were  ship¬ 
ping  milk  directly  to  near-in  pasteuriz¬ 
ing  and  bottling  plants. 

It  was  further  found  that  handlers 
receiving  milk  directly  from  producers  at 
btitihig  plants  within  the  1-10  mile  zone 
could,  by  purchasing  nearby  milk  from 
individual  producers,  avoid  charges  of  25 
cents  per  hundredweight  or  more  for  op¬ 
eration  of  a  country  plant  plus  any  of 
the  ’fixed  costs”  of  transportation.  The 
amount  charged  the  city  handler  by  a 
country  plant  operator  for  the  additional 
cost  of  receiving  milk  at  a  country  loca¬ 
tion  and  delivering  such  milk  to  city  bot¬ 
tling  idants  usually  was  in  excess  of  25 
cents  per  hundredweight  and  reached  36 
cents  in  1958.  At  the  same  time,  handlers 
customarily  had  paid  a  “premium”  over 
the  uniform  price  to  those  producers  de¬ 
livering  directly  to  plants  in  the  “differ¬ 
ential  area”  often  greater  in  amount 
than  the  differentials  adopted. 

It  was  determined  that  a  direct  de¬ 
livery  differential  for  milk  delivered 
to  the  plant  of  a  handler  located  in 
the  1-10  mile  zone  of  25  cents  per  hun- 
dndwelght  would  tend  to  minimize  any 
difference  in  his  cost  of  milk  as  com¬ 
pared  with  the  cost  of  a  handler  similarly 
Ho.  219— Pt.  n - 3 


located  who  received  his  milk  from  a 
country  plant.  Likewise,  it  was  found 
that  handlers  operating  pasteurizing  and 
bottling  plants  located  outside  the  1-10 
mile  zone  but  relatively  near  the  metro¬ 
politan  area  also  could  afford  to  pay  di¬ 
rect  delivery  differentials  but  at  a  de¬ 
clining  rate  as  the  distance  from  the 
metropolitan  area  increased. 

It  was  on  this  primary  ground  (i.e., 
the  adoption  of  a  schedule  of  direct- 
delivery  differentials  would  tend  to 
equate  costs  to  handlers  of  receiving  milk 
from  producers  who  deliver  to  near-in 
locations  with  the  alternative  cost  of  re¬ 
ceiving  more  distant  milk  through  a 
country  plant)  that  graduated  direct  de¬ 
livery  differentials  were  applied  at  all 
plants,  receiving  or  bottling,  situated 
within  80  miles  of  the  price  basing  points 
circling  the  metropolitan  district.  It 
was  determined  in  this  connection  that 
the  amount  of  differential  should  not 
vary  because  of  the  classification  of  milk 
at  the  particular  plant,  or  on  the  basis  of 
whether  the  plant  is  engaged  in  process¬ 
ing  or  merely  receiving  operations,  since, 
in  any  case,  competition  would  force 
handlers  to  pay  premiums  if  direct  de¬ 
livery  differentials  were  applied  to  only 
a  part  of  the  nearby  delivered  milk. 

This  application  of  delivery  differen¬ 
tials  was  reviewed  in  a  public  hearing 
held  during  the  period  August  19- 
September  12,  1958.  In  a  decision  of 
June  9,  1959  (24  FH.  4836) ,  based  upon 
such  hearing,  it  was  stated  that  (1)  the 
need  for  milk  for  fiuid  use  at  pasteuriz¬ 
ing  and  bottling  plants  in  and  imme¬ 
diately  surrounding  the  metropolitan 
area  exceeds  the  volume  of  all  milk  pro¬ 
duced  in  the  nearby  territory.  (2)  all 
milk  delivered  by  producers  in  this  area 
is  available,  because  of  its  location,  for 
delivery  directly  to  pasteurizing  and 
bottling  plants,  (3)  alternative  procure¬ 
ment  involves  country  plant  handling 
costs,  and  (4)  competition  would  force 
the  pairment  of  premiums  at  other  plants 
in  the  nearby  zones  If  direct  delivery 
differentials  were  required  only  at  certain 
plants  depending  on  the  classification  of 
milk  at  the  plant  or  upon  whether  pas¬ 
teurizing  or  bottling  operations  were 
there  conducted. 

Additional  findings  on  the  matter,  set 
forth  in  the  June  9, 1959  decision  pointed 
out  that  (1)  “producers  in  the  direct- 
delivery  differential  area  thus  far  have 
experienced  no  difficulty  in  retaining  a 
market  for  their  milk  at  plants  at  which 
direct  delivery  differentials  are  payable”, 
and  (2)  “no  pronounced  shift  has  oc¬ 
curred  in  the  number  of  producers  from 
which  milk  is  received  at  plants  paying 
direct  delivery  differentials”.  While  the 
findings  of  the  earlier  hearing  were  ex¬ 
panded  to  include  more  detailed  infor¬ 
mation  on  conditions  affecting  the  mar¬ 
keting  of  nearby  milk,  such  conditions 
were  found  to  be  substantially  similar 
to  those  prevailing  at  the  time  of  the 
prior  hearing  and  were  reaffirmed  as  to 
periods  both  before  and  after  the  June 
10,  1957  decision. 

The  propriety  of  direct  delivery  differ¬ 
entials,  insofar  as  they  had  applied  to 
milk  from  bulk  tank  farms,  was  recon¬ 
sidered  again  in  connection  with  a  de¬ 
cision  on  amendments  to  the  order  which 
became  effective  December  1,  1961  (26 


F.R.  10155) .  These  amendments,  known 
as  the  “bulk  tank  amendments”,  related 
principally  to  the  identification  for  pool¬ 
ing,  and  point  of  pricing,  of  milk  re¬ 
ceived  by  the  handler  from  producers 
with  bulk  tanks  on  their  farms.  The 
principal  pricing  effect  of  these  amend¬ 
ments  was  to  change  the  point  of  pricing 
such  milk  from  the  location  of  the 
handler’s  plant  to  that  point  in  the 
township  location  of  the  producer’s  farm 
hearest  to  the  arc  of  price  basing  points 
circling  the  metropolitan  area  whenever 
the  bulk  tank  milk  was  received  by  the 
handler  directly  from  the  individual  pro¬ 
ducer.  The  point  of  pricing  continued 
to  be  the  handler’s  plant,  however,  in 
those  instances  when  a  cooperative  as¬ 
sumed  responsibility  for  operating  the 
bulk  tank  route,  on  behalf  of  the  pro¬ 
ducer,  and  delivered  the  milk  to  the 
handler. 

Because,  with  bulk  tank  handling,  a 
particular  farm  is  no  longer  closely  iden¬ 
tifiable  with  a  particular  plant,  at  least 
not  to  the  same  degree  as  with  delivery 
in  cans,  adjustment  of  producer  prices 
for  bulk  tank  milk  based  on  plant  loca¬ 
tion  was  found  not  to  “refiect  farm  lo¬ 
cations”  to  the  same  degree  as  for  milk 
delivered  in  cans.  It  was  foimd  that 
the  handler’s  decision  as  to  the  plant 
(or  plants)  to  which  bulk  tank  milk 
might  be  delivered  after  receipt  by  him 
at  the  farm  “is  not  a  factor  appropri¬ 
ately  to  be  refiected  in  the  minimum 
producer  price”.  It  was  determined  also 
that  pricing  bulk  tank  milk  to  the  pro¬ 
ducer  at  the  township  in  which  tiie  farm 
is  located  permits  establishment  of  class 
prices  and  adjustments  properly  reflect¬ 
ing  the  location  value  of  the  milk  re¬ 
gardless  of  the  number  and  location  of 
plants  to  whi(di  the  milk  may  be  deliv¬ 
ered  by  the  handler  during  a  given 
month. 

In  harmony  with  the  view  of  pricing 
such  milk  at  the.  township  location  of 
the  farm,  provision  for  direct  delivery 
differentials  on  bulk  tank  milk  received 
by  the  handler  at  the  farm  was  termi¬ 
nated  on  December  1, 1961,  concurrently 
with  incorporation  of  the  bulk  tank 
amendments.  CJurrent  aspects  of  pric¬ 
ing  bulk  tank  milk  at  township  locations 
are  considered  in  a  later  part  of  this 
decision. 

In  1957  there  was  no  evident  problem 
of  marketing  either  can  or  (the  minor 
quantities  of)  bulk  tank  milk  produced 
and  delivered  in  the  nearby  zones  and,  as 
referred  to  above,  it  was  found  that 
“Producers  in  the  direct  delivery  differ¬ 
ential  area  thus  far  have  experienced 
no  difficulty  in  retaining  a  market  for 
their  milk  at  plants  at  which  direct  de¬ 
livery  differentials  are  payable”  and  “no 
pronounced  shift  has  occurred  in  the 
number  of  producers  from  which  milk 
is  received  at  plants  pairing  direct  de¬ 
livery  differentials”. 

The  situation  has  charged  con¬ 
siderably  since  1957.  A  substantial 
number  of  plants  within  the  1-80  mile 
zone  at  which  direct  delivery  differentials 
were  applicable  have  been  closed.  Dur¬ 
ing  the  first  10  months  of  1962  there  were 
75  plants  in  the  1-80  mile  zone  which 
paid  direct  delivery  differentials,  as  con¬ 
trasted  to  136  in  1958,  a  decline  of  45 
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^  competition  for,  the  nearby  milk  on 
0  direct  delivery  basis  is  most  prevalent 
where  the  distribution  routes  of 
jolik  by  processing  plants  are  intricately 
'  intermingled.  Particularly  is  this  so  in 
^  several  counties  of  northern  New 
Jersey.  Under  these  conditions  a  more 
uniform  pattern  of  prices  to  the  pro¬ 
ducers  will  be  accomplished  if  the  added 
value  which  attaches  to  nearby  delivered 
milk  is  applied  to  all  milk  of  producers 
legularly  engaged  in  supplying  nearby 
liandlers  whether  or  not  the  handler’s 
plant  is  operated  primarily  for  receiving 
or  ikocessing,  and  is  not  confined  to  only 
a  portion  of  the  producers  in  this  70- 
gdle  area  where  there  is  both  substan¬ 
tial  production  and  high  density  of  dis¬ 
tribution.  To  accomplish  this  result, 
1..10  and  11-70  mile  zones  are  designated 
m  11002.71(c)  in  order  to  specify  the 
looes  within  which  the  producer’s  milk 
juttst  be  received  to  be  eligible  for  the 
direct  delivery  differential  payment. 
Itis  added  value  of  nearby  milk  will  not 
etiange  significantly,  however,  as  the  re¬ 
mit  of  changes  in  market  utilization  and 
therefore  should  not  be  subject  to  ad¬ 
justment  in  relation  thereto. 

Fr(kx>sals  were  presented  which  would 
limit  the  application  of  direct  delivery 
differentials  to  milk  received  at  pasteur- 
iting  and  bottling  plants  only.  To  apply 
direct  delivery  differentials  in  this  man¬ 
ner  would  place  a  requirement  on  a  bot¬ 
tling  plant  to  pay  more  than  a  supply 
plant  for  milk  received  from  producers 
at  tbe  same  location.  ’Therefore,  such 
an  adjustment  is  not  a  location  adjust- 
mmt  as  authorized  by  section  608c(5) 
(A)  of  the  Act. 

lioreover,  there  Is  no  basis  for  con- 
dudi^  on  this  record  that  such  adjust¬ 
ments,  limited  to  pastemdzing  plants, 
may  be  properly  considered  as  “•  •  • 
Tdume,  market  or  production  differen¬ 
tials  customarily  applied  *  *  On 
tbe  contrary,  it  is  customary,  and  gen¬ 
erally  necessary  in  order  to  obtain  a  milk 
mply,  for  handlers  to  pay  producers 
not  less  than  they  could  obtain  for  their 
mOk  at  other  plants  in  similar  zone 
locations. 

It  is  concluded,  therefore,  that  limit¬ 
ing  the  application  of  direct  delivery  dif- 
lerentUds  to  pasteurizing  and  bottling 
liants  would  not  conform  with  the  mini¬ 
mum  pricing  requirements  of  the  statute. 
Aem^Ungly,  such  proposals  must  be 
denied. 

Differentials  in  the  Capital  and  Syra- 
eite  districts.  Direct  delivery  differen¬ 
tials  applicable  to  milk  direct  delivered 
to  plants  in  the  Capital  district  and  Sjrra- 
ewe  area  should  be  revoked. 

As  previously  indicated,  direct-delivery 
differentials  were  established  for  certain 
cities  and  townships  in  the  Capital  dis¬ 
trict  and  Syracuse  area  at  the  time  (July 
1957)  of  expansion  of  the  New  York-New 
Jersey  marketing  area  to  embrace  certain 
Upstate  territory. 

It  was  found  in  the  June  1957  decision 
ttiat  the  “premiums”  over  the  uniform 
mice  computed  under  the  then  Order 
Mo.  27,  covering  the  smaller  New  York 
metropolitan  marketing  area,  which  were 
being  paid  to  dairy  farmers  by  unregu- 
lited  distributors  in  the  Capital  district 
tad  in  the  vicinity  of  Sjrracuse  were  rela- 
tivdy  larger  than  similar  pa3rments  in 


other  Upstate  markets.  In  most  other 
areas,  local  dealer  .prices  for  direct  de¬ 
livered  milk  were  close  to  the  Order  27 
uniform  price  for  the  zone.  In  all  dis¬ 
tricts,  the  minimum  uniform  price  under 
Order  No.  27  was  the  principal  price¬ 
making  giiide  for  the  local  distributor  in 
his  procurement  of  milk  supplies. 

It  was  found  further  that  few  Upstate 
local  distributors  find  country  plant  milk 
the  lowest  priced  alternative  to  direct 
delivered  milk;  that  the  best  alternative 
milk  supply  to  direct  delivered  milk  re¬ 
ceived  by  local  dealers  in  Upstate  dis¬ 
tricts  was  direct  delivery  from  farms  of 
other  producers  who  delivered  to  coun¬ 
try  plants  supphring  Metropolitan  New 
York-New  Jersey. 

Although  it  was  recognized  that  with 
regulation  in  the  Upstate  districts,  the 
Order  27  uniform  price  would  be  the 
principal  price  incentive  in  milk  pro¬ 
curement  for  both  plants  already  in  the 
pool  and  the  newly  regulated  distribu¬ 
tors,  it  was  anticipated  that  some  pre¬ 
mium  payments  might  continue  as  a  fac¬ 
tor  in  painnents  by  distributors,  particu¬ 
larly  in  the  Capital  district  and  Syracuse 
area,  in  the  procurement  of  direct  de¬ 
livered  milk  from  those  producers  with 
relatively  even  production  seasonally,  or 
for  the  purpose  of  obtaining  the  type  of 
supply  best  suited  to  the  particular  deal¬ 
er’s  needs.  There  was  recognition  also 
that  if  direct  delivery  differentials  re¬ 
sulted  in  a  price  for  direct  delivered  milk 
higher  than  the  cost  of  alternative  re¬ 
ceiving  plant  supplies,  there  would  be  a 
tendency,  in  spite  of  the  desire  of  nearby 
producers  generally  to  obtain  the  differ¬ 
ential,  for  local  distributors  to  discon¬ 
tinue  buying  direct  delivered  milk  and 
to  obtain  supplies  from  plants. 

In  the  variety  of  price  situations  found 
among  districts  and  among  distributors 
within  districts,  and  particularly  in  the 
Capital  district  and  Sjrracuse  area,  it 
was  concluded  that  some  direct  delivery 
differential  would  be  warranted  at  plants 
in  the  latter  areas  “in  order  to  insure  an 
orderly  transition  from  nonregulated  to 
regulated  status”. 

On  review,  in  the  decision  of  June  9, 
1959,  it  was  found  that  an  orderly  transi¬ 
tion  to  a  regulated  status  had  been  tak¬ 
ing  place  in  the  Upstate  districts,  and 
that  the  pasrment  by  local  dealers  of 
some  premiums  over  minimum  uniform 
prices  had  continued.  It  was  determined 
that  “at  least  for  the  present”  direct 
delivery  differentials  should  be  continued 
to  insure  payments  to  producers  properly 
refiecting  the  location  value  of  their 
milk. 

Unlike  the  situation  in  Metropolitan 
New  York-New  Jersey,  pasteurizing  and 
bottling  plants  in  the  Upstate  area  are 
so  located  that  the  voliune  of  milk  avail¬ 
able  from  the  production  of  nearby 
farms  is  more  than  sufficient  to  meet  the 
entire  requirements  of  such  plants,  with 
the  excess  supply  over  such  require¬ 
ments  remainiiig  for  delivery  to  nearby 
country  plants. 

In  1962,  the  volume  of  milk  delivered 
to  pool  plants  by  producers  in  the  prin¬ 
cipal  counties  from  which  the  Capital 
district  is  supplied  approximated  350 
million  pounds.  Utilization  of  milk  in 
fluid  form  in  the  Ciq>ital  district  in  the 
period  amounted  to  220.5  million  pounds. 


Receipts  from  local  producers  were  about 
60  percent  larger  than  the  volume  of  milk 
utilized  for  fluid  purposes  in  the  district. 

In  the  two  counties  of  Montgomery  and 
Schoharie,  the  receipts  were  more  than 
twice  as  great  as  the  volume  of  fiuid  milk 
in  the  Capital  district.  Thus,  there  is  in 
the  nearby  production  area,  within 
economic  hauling  distances  to  the 
populous  areas  of  the  Capital  district, 
a  substantial  production  of  milk  which 
is  available  as  an  alternative  to  direct 
delivered  supplies  presently  associated 
with  bottling  plants  in  this  district. 

As  in  the  case  of  ttie  Capital  district, 
the  volume  of  pool  milk  in  coimties  close 
to  Syracuse  have  a  production  volume 
substantially  exceeding  fiuid  milk  utiliza¬ 
tion  in  the  local  Ssrracuse  market.  In 
1962  milk  for  fiuid  whole  milk  in  the 
Syracuse  market  was  184  million  pounds 
compared  with  1,203  million  pounds  of 
producer  receipts  in  cans  and  bulk  tanks 
in  such  market.  The  volume  of  pool 
milk  in  Onondaga  County,  in  which 
Syracuse  is  located,  is  about  40  percent 
larger  than  the  total  volume  of  milk 
utilized  for  fiuid  purposes  in  the  Syra¬ 
cuse  market.  Large  volumes  of  pool 
milk  can  be  delivered  as  economically 
from  farms  to  pasteurizing  and  bottling 
plants  in  the  S3rracuse  market  as  to  pool 
receiving  plants  or  manufacturing  plants 
in  the  vicinity  of  this  market. 

Under  such  circumstances,  country 
plant  milk  is  not  an  econcnnicals  alter¬ 
native  source  of  supply  in  the  case  cff 
most  handlers  in  these  districts,  and  the 
location  value  of  direct  delivered  milk 
now  being  received  from  pool  producers- 
is  determined  by  competition  with  other 
milk  produced  in  the  same  general  area 
which  could  be  shipped  as  easily  directly 
from  the  farm  to  pasteurizing  and  bot¬ 
tling  plants  as  to  present  outlets  at 
coimtiy  receiving  and  manufacturing 
plants,  or  to  plants  in  other  fiuid  mar¬ 
kets. 

Nearly  six  years  have  passed  since  the 
Secretary’s  first  decision  on  direct  de¬ 
livery  differentials,  and  four  years  since 
his  review  of  the  matter  in  1959.  Ad¬ 
ditional  premiums  over  the  established 
uniform  prices  no  longer  are  being  paid 
on  pool  receipts  in  these  local  market 
areas.  There  is  no  indication  in  the 
record  of  services  provided  or  costs  in¬ 
curred  currently  by  producers  in  deliv¬ 
ery  of  their  milk  to  pasteurizing  and 
bottling  plants  which  should  be  given 
particular  recognition  in  the  form  of  di¬ 
rect  delivery  differentials  as  compared 
to  minimum  prices  at  nearby  pool  coun¬ 
try  plants  since  both  t3rpes  of  plants  are 
served  primarily  with  milk  which  is  on 
a  direct  delivery  basis.  The  record  re¬ 
veals  no  circumstances  which  indicate 
that  the  transition  to  regulated  status 
of  these  areas,  which  were  made  a  part 
of  the  New  York-New  Jersey  marketing 
area  in  1957,  has  not  been  completed. 

It  is  concluded,  therefore,  that  direct 
delivery  differentials  for  both  the  Capi¬ 
tal  district  and  Ssn-acuse  market  should 
be  revoked  fnxn  the  order. 

Vn.  Pricing  of  hulk  tank  milk.  In 
those  cases  where  bulk  tank  milk  is  as¬ 
sembled  and  moved  either  in  the  tank 
trucks  of  a  contract  hauler  engaged  and 
paid  by  the  handler  or  by  trucking  facili¬ 
ties  otherwise  at  the  handler’s  expense, 
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the  order  should  be  amended  to  permit 
the  handler,  on  authorization  in  writ¬ 
ing  by  the  producer,  or  by  a  cooperative 
authorized  to  act  on  such  producer’s 
behalf,  to  deduct  fnnn  the  uniform  price 
applicable  f.o.b.  the  township  zone  lo¬ 
cation  of  the  farm  where  received  by  the 
bulk  tank  method,  an  amount  per 
hundredweight  so  authorized  as  re¬ 
imbursement  for  the  assembly  and  haul¬ 
ing  of  such  bulk  tank  milk,  but  not  in 
excess  of  10  cents  per  himdredweight. 
In  the  absence  of  specific  authorization 
for  some  deduction,  the  f.o.b.  township 
zone  price  should  continue  to  apply. 

The  bulk  tank  amendments  effective 
December  1,  1961,  changed  the  pricing 
point  of  bulk  tank  milk  from  the  loca¬ 
tion  of  the  receiving  plant  to  the  loca¬ 
tion  of  the  township  in  which  the  farm 
is  located.  An  important  question  at  the 
hearing  on  which  such  amendments 
were  based  was  whether  the  proprietary 
handler  should  be  aUowed  to  negotiate 
with  the  producer  a  charge,  to  be  de¬ 
ducted  from  the  township  price,  for  pick¬ 
ing  up  and  hauling  the  milk  when  the 
expense  for  doing  so  is  incurred  by  the 
handler. 

At  the  time  of  the  original  hearing  on 
which  the  bulk  tank  amendments  were, 
based,  handlers  generally  were  not 
charging  for  the  bulk  tank  pick-up  and 
hauling  service.  In  fact,  at  that  time 
cash  premiiuns  over  the  class  prices 
were  prevalent  throughout  tiie  milk- 
shed  on  both  bulk  and  can  milk.  This 
circumstance  became  a  primary  con¬ 
sideration  in  the  conclusion  reached  that 
no  charge  to  the  individual  producer 
should  be  made  for  this  service.  The 
record  of  the  hearing  on  which  the  bulk 
tank  amendments  were  based  thus  did 
not  demonstrate  the  need  for  such  a 
charge  to  insure  delivery  of  the  le^r 
quantities  of  milk  then  being  delivered 
in  bulk  tanks. 

Consequently,  the  decision  formulated 
on  the  basis  of  the  record  of  the  hearing 
(26  F.R.  8847)  concluded  that  under 
marketing  conditions  prevailing  at  that 
time  no  deduction  should  be  permitted, 
except  when  the  bulk  milk  is  handled  by 
a  cooperative  association,  in  which  case 
the  cooperative  could  deliver  the  milk  to 
the  handler  at  the  class  prices  for  the 
zone  location  of  his  plant  where  the  milk 
was  received,  in  the  same  manner  as  milk 
delivered  in  cans. 

At  the  current  hearing  handlers  first 
proposed  the  negotiation  of  such  charges 
for  hauling  service  without  a  maximum 
but  later  revised  this  proposal  so  as  to 
limit  any  authorized  charge  for  farm 
pick-up  to  a  maximum  of  25  cents  per 
hundredweight  of  milk.  Producers,  on 
the  other  hand,  generally  urged  reten¬ 
tion  of  the  present  township  zone  pricing 
with  no  deduction  allowed  the  proprie¬ 
tary  handler  for  pick-up  and  hauling 
service  rendered  by  him. 

The  present  bulk  tank  pricing  provi¬ 
sions,  changing  the  point  of  pricing  to 
the  township,  were  based  primarily  on 
marketing  conditions  which  existed  in 
1959  and  early  1960.  Since  then  there 
have  been  significant  changes  in  market¬ 
ing  conditions  which  must  be  evaluated 
in  relation  to  these  provisions.  Such 
changes  in  conditions  include:  (1)  The 
reduction  in  premiums  to  bulk  tank  pro¬ 


ducers  generally,  (2)  the  reluctance  of 
proprietary  handlers  to  receive  bulk  tank 
milk  from  individual  prodticers  in  order 
to  avoid  the  hauling  function,  (3)  dif¬ 
ferences  in  prices  applicable  on  can  and 
bulk  tank  milk,  and  (4)  a  slowdown  in 
the  trend  toward  conversion  to  bulk  tank 
handling.  Moreover,  the  highly  desir¬ 
able  objective  of  price  alignment  among 
regulated  markets  of  the  Northeast, 
particularly  as  to  milk  in  manufactur¬ 
ing  uses  under  the  several  Federal  or¬ 
ders,  is  not  achieved  by  the  present  pro¬ 
visions. 

During  July  1960,  prior  to  the  bulk 
tank  amendments,  only  765  out  of  a  total 
of  6,467  bulk  tank  producers  under  the 
New  York-New  Jersey  order  were 
charged  hauling  rates  which  exceeded 
the  per  hundredweight  value  of  premi¬ 
ums  paid  to  such  producers.  For  155  of 
these  producers,  the  net  charge  for  haul¬ 
ing  (hauling  rate  less  the  premium  rate) 
was  5  cents  per  hundredweight  or  less. 
During  this  same  month,  4,877  producers 
received  premiums  which  more  than  off¬ 
set  any  deduction  for  hauling.  The  total 
weighted  average  premium  for  all  bulk 
tank  producers  during  July  1960  (ex¬ 
clusive  of  hauling  deductions)  was  ap¬ 
proximately  17  cents  per  hundredweight. 

In  July  1961,  also  prior  to  the  bulk 
tank  amendments,  2,239  out  of  7,871  bulk 
tank  producers  were  charged  hauling  at 
rates  which  exceeded  the  value  of  any 
premiums.  For  1,288  of  these  producers 
the  net  charge  for  hauling  was  5  cents 
per  hundredweight  or  less.  During  this 
month  2,405  producers  received  premi¬ 
ums  which  more  than  offset  deductions 
for  hauling.  The  total  weighted  average 
premium  for  all  bulk  tank  producers 
during  July  1961  (exclusive  of  hauling 
deductions)  was  approximately  8  cents 
per  hundredweight. 

In  July  1962  the  bulk  tank  amend¬ 
ments  were  in  effect,  requiring  proprie¬ 
tary  handlers  to  pay  bulk  tank  producers 
not  less  than  the  township  zone  price  for 
the  bulk  tank  milk  received  from  indi¬ 
vidual  producers.  Although  these  provi¬ 
sions  changed  the  pricing  of  such  milk 
so  that  precise  comparisons  with  prior 
periods  cannot  be  made,  it  is  significant 
that  during  this  month  2,310  of  the  8,680 
bulk  tank  producers  received  less  than 
the  annoimced  minirnmn  uniform  price 
at  the  township  location  and  only  1,064 
producers  received  more  than  such  uni¬ 
form  price.  The  weighted  averages  of 
premiums  during  July  1962  was  appim- 
imately  two  cents  per  hundredweight.* 

Thus,  the  situation  as  to  payment  of 
premiums  over  the  minimum  uniform 
price,  found  to  exist  at  the  time  of  the 
1960  bulk  tank  hearing,  does  not  exist 
at  the  present  time.  Whereas  in  July 
1960  only  12  percent  of  the  bulk  tank 
producers  received  less  than  the  appli¬ 
cable  uniform  price  (after  deducting 


^Zt  shovild  be  noted  at  this  point  that 
whether  there  are  deductions  from  any  par¬ 
ticular  producer’s  pa3rment8  for  bulk  tank 
hauling  or  for  other  services  performed  by 
a  cooperative  association  depends  on  the 
arrangement  made  between  the  producer  and 
his  cooperative.  The  deductions  from  the 
payments  to  the  2310  producers  who  re¬ 
ceived  less  than  the  minimum  xinlform  price 
were  made  by  the  cooperative  associations 
‘marketing  the  milk. 


amoimts  charged  for  hauling) ,  27  per. 
cent  of  an  increased  number  of  bulk 
tank  producers  received  less  than  the 
applicable  uniform,  price  in  July  1903 
This  was  so  in  tlm  latter  month  even 
though  the  bulk  tank  pricing  provisions 
required  proprietary  handlers  to  pay  not 
less  than  the  township  zone  price  for 
the  milk  which  they  received  from  indi. 
vidual  bulk  tank  producers. 

The  decision  of  September  13,  igei 
recognized  the  possibility  that  some  pro.’ 
ducers  might  have  difficulty  in  marketing 
their  milk  imder  the  bulk  tank  pr^ 
sions.  Based  on  marketing  practi^ 
then  prevalent,  it  appeared  that  such 
diffiiculty  would  be  very  limited.  It  k 
now  evident,  however,  that  the  difflcni. 
ties  in  marketing  bulk  tank  milk  have 
not  been  confined  to  producers  in  un. 
usual  circumstances,  or  with  farms  poor, 
ly  located  for  bulk  tank  pick-up.  There 
is  a  general  reluctance  on  the  part  of 
proprietary  handlers  to  accept  milk  In 
bulk  tank  lots  from  individual  pro- 
ducers.  Several  handlers  have  dlscon. 
tinned  the  receipt  of  biilk  milk  in  this 
manner  and  are  accepting  only  milk  in 
cans,  or  bulk  milk  which  is  delivered  to 
them  by  a  cooperative  association  on 
which  such  handlers  pay  class  prices  for 
the  zone  location  of  the  plant  of  receh>t 
rather  than  at  the  township  location  of 
the  farm.  Although  there  is  no  bulk 
tank  milk  which  is  not  being  marketed 
to  some  plant  at  the  present  time,  the 
present  provisions  have  altered  handlers’ 
procurement  patterns  and,  in  some  in- 
stances,  have  resulted  in  loss  to  the  pro¬ 
ducer  of  his  traditional  market  with  a 
proprietary  handler.  The  fact  that  all 
milk  is  being  marketed  at  the  present 
time  is  due  primarily  to  co<^rative  as¬ 
sociations’  action  in  assuming  responsi¬ 
bility  for  marketing  bulk  tank  milk 
which  would  otherwise  not  have  a  mar¬ 
ket  at  proprietary  handlers’  planta. 
These  conditions  have  been  caused  in 
large  part  by  the  additional  expense  to 
handlers  of  receiving  and  moving  bulk 
tank  milk  directly  from  the  producers’ 
farms  for  which  no  reimbursement  Is 
possible  imder  present  provisions. 

Another  significant  problem  which  has 
emerged  under  the  present  bulk  tank 
provisions  is  an  inequity  in  pricing  under 
the  order  as  between  can  and  bulk  tank 
milk.  Currently,  handlers  may  obtain 
milk  in  cans  without  paying  for  the 
transportation  of  the  milk  to  the  plant 
This  practice  has  existed  historically  un¬ 
der  Order  No.  2.  Also,  it  is  the  conunon 
practice  in  all  other  markets  under  the 
Federal  milk  order  program  to  price  both 
bulk  tank  and  can  milk  at  the  location 
of  the  plant.  The  handler’s  costs  of  ac¬ 
cepting  such  milk  are  confined  mainly 
to  those  services  on  the  milk  which  are 
performed  in  the  plant. 

This  situation  does  not  exist  at  the 
present  time,  however,  with  respect  to 
bulk  tank  milk  under  Order  No.  2  unless 
the  handler  purchases  the  milk  through 
a  cooperative  association  which  assumes 
responsibility  for  delivery  of  the  milk  to 
the  plant. 

The  present  provisions  provide  adjust¬ 
ments  for  the  location  of  the  various 
township  pricing  points  in  relation  to  the 
market.  The  adjustment  is  determined 
by  computing  the  shortest  highway  mile- 
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gge  distance  from  the  nearest  point  in 
township  to  the  market.  All  bulk 

milk  in  a  particular  town  is  priced 
at  this  point  irrespective  of  the  location 
of  the  individual  farms  within  each  town. 

Xn  addition  to  the  customary  and  his¬ 
torical  services  performed  at  the  han¬ 
dler’s  expense  as  to  an  individual  pro¬ 
ducer’s  milk  (e.g.  butterfat  testing,  qual¬ 
ity  control  etc.),  the  handler  pays  also 
to  move  the  bulk  milk  from  each  indi¬ 
vidual  producer’s  farm.  The  conditions 
under  which  the  latter  service  is  per¬ 
formed  vary  significantly  from  farm  to 
farm.  Since  there  is  no  flexibility  in  the 
current  provisions  appropriately  to  reim¬ 
burse  the  handler  for  receiving  milk  from 
individual  farm  locations  within  a  town¬ 
ship.  many  handlers  have  turned  to  other 
nietbods  of  delivery  or  other  sources  of 
supply  in  an  attempt  to  avoid  the  neces¬ 
sity  of  performing  the  pick-up  and  haul¬ 
ing  service. 

Ihe  need  for  flexibility  in  the  town¬ 
ship  pricing  of  bulk  tank  milk  was  indi¬ 
cated  also  by  a  representative  of  a  co- 
(^)erative  association  which  receives 
both  can  and  bulk  tank  milk  from  Order 
No.  2  producers.  This  witness  sup- 
M^ted  authorized  deductions  to  allow 
for  the  various  conditions  involved  in 
ptfMng  up  the  milk  of  one  bulk  tank 
producer  as  compared  with  another, 
these  factors  were  stated  to  include  (1) 
jength  of  haul,  (2)  topography.  (3)  vol¬ 
ume  and  seasonality  of  production,  and 
(4)  road  and  farm  lane  conditions. 

Failure  to  recognize  these  factors  and 
their  varying  effects  on  the  cost  of  re- 
cdving  bulk  tank  milk  at  the  farm  tends 
to  price  bulk  tank  milk  above  its  value  to 
the  market.  Also,  since  all  handlers 
cannot  receive  milk  from  the  most  de¬ 
sirably  located  bulk  tank  farms,  the 
present  provisions  result  in  inequitable 
pricing  of  bulk  tank  milk  as  among  han¬ 
dlers,  and  as  compared  with  can  milk, 
and  the  provisions  thereby  tend  to  dis¬ 
rupt  the  orderly  marketing  of  producer 
milk  under  the  order. 

A  reflection  of  these  conditions  is  the 
reduced  rate  of  conversicm  from  can  to 
bulk  tank  delivery  which  took  place  fol¬ 
lowing  adoption  of  the  bulk  tank  amend¬ 
ments.  In  January  1957, 440  New  York- 
New  Jersey  producers  had  bulk  tanks 
on  their  farms.  The  rate  of  increase  in 
the  use  of  bulk  tanks  from  January  1957 
to  December  1,  1961  (the  effective  date 
of  the  bulk  tank  amendments)  averaged 
130  per  month.  The  rate  of  increase 
was  fairly  constant  through  this  period, 
Le.,  133  per  month  from  January  1957 
tbiWhout  December  1958,  and  129  per 
month  for  the  period  January  1959 
through  November  1961.  However,  for 
the  15-month  period  subsequent  to  the 
bulk  tank  decision  (December  1961 
through  February  1963)  the  rate  of  in¬ 
crease  In  conversion  from  can  to  buk 
averaged  only  83  per  month,  a  decrease 
in  the  rate  of  conversion  to  bulk  of  36 
percent  as  compared  to  the  prior  5-year 
period. 

The  impediments  to  the  development 
of  bulk  tank  delivery  resulting  from  the 
present  order  provisions  tend  to  prevent 
producers  from  gaining  efiQciencies 
otherwise  possible  from  such  method  of 
delivery  as  a  means  of  increasing  their 


net  incomes.  Producers  as  a  whole,  and  e 
particularly  those  producers  who  have  t 
not  yet  shifted  to  bulk  tanks  but  hope  I 
to  do  so,  should  stand  to  benefit  from  the  t 
amended  pricing  provisions.  The  more  \ 
equitable  method  of  pricing  which  will  i 
result  from  these  amendments  will  ma-  ( 
terially  assist  in  insuring  markets  for  ( 
additional  producers  who  otherwise  ( 
would  shift  to  bulk  tanks  but  whose 
farms  are  not  particularly  well  situated  < 
for  bulk  tank  pick-up  imder  present  < 
pricing  provisions.  ] 

'  Another  very  important  consideration  i 
in  evaluating  the  present  bulk  tank  pro-  l 
visions  of  the  New  York-New  Jersey  j 
order  is  their  effect  on  the  level  of  class  ( 
prices  and  the  consequent  resulting  re-  i 
lationship  of  such  prices  to  the  pricing  j 
provisions  for  milk  in  similar  uses  priced 
imder  other  Federal  orders  in  the  North¬ 
east.  This  is  particularly  urgent  with 
respect  to  the  prices  for  milk  utilized  in 
manufactured  milk  products,  since  such 
products  processed  from  Order  No.  2 
milk  compete  directly  with  similar  prod¬ 
ucts  manufactured  from  milk  regiilated 
by  other  nearby  Federal  orders  and  from 
unregulated  milk  supplies. 

On  July  1, 1962,  the  surplus  milk  pric¬ 
ing  provisions  of  the  10  Northeast  orders 
were  amended.  A  principal  purpose  of 
such  amendments  was  to  bring  the  re¬ 
sulting  prices  into  close  alignment  with 
each  other.  The  necessity  for  such 
alignment  was  fully  set  forth  in  the  Sec¬ 
retary’s  decision  of  April  25.  1962  (27 
FJl.  4115).  This  close  aligiiment  wsis 
achieved  in  the  Northeastern  F^eral 
orders,  except  with  respect  to  bulk  tank 
milk  received  from  individual  producers 
by  proprietary  handlers  under  Order  No. 

2. 

On  bulk  tank  milk  purchased  from  in¬ 
dividual  producers,  the  New  York-New 
Jersey  proprietary  handler,  therefore, 
has  a  higher  procurement  cost  with  re¬ 
spect  to  such  milk  than  handlers  under 
the  other  orders  who  are  not  required  to 
assume  any  of  the  costs  involved  in  mov¬ 
ing  such  milk  from  the  farm.  Thus,  the 
New  York-New  Jersey  handler  is  dis¬ 
advantaged  with  respect  to  milk  for  sale 
as  manufactured  dairy  products  in  the 
Northeast  markets  in  competition  with 
manufactured  products  processed  from 
milk  imder  the  other  Federal  orders. 
Since  bulk  tank  milk  now  represents 
nearly  35  percent  of  the  total  New  York- 
New  Jersey  pool  receipts,  the  pricing  of 
such  milk  is  an  important  factor  in  main¬ 
taining  an  appropriate  pricing  align¬ 
ment  among  all  such  markets.  Such 
handler  is  similarly  disadvantaged,  of 
course,  in  relation  to  other  New  York- 
New  Jersey  handlers  who  purchase  their 
milk  f.o.b.  plant  (i.e.,  in  cans  or  in  bulk 
through  cooperatives) . 

It  was  suggested  that  the  problems  in¬ 
volved  in  the  alignment  of  prices  among 
competing  Federal  order  markets  could 
be  solved  by  providing  for  similar  town¬ 
ship  zone  pricing  under  such  other  or¬ 
ders.  However,  such  action  would  not 
solve  the  many  other  problems  which 
have  resulted  in  this  market  under  the 
present  provisions. 

Failure  to  provide  the  opportunity  for 
authorized  deductions  as  provided  for 
herein  therefore  would  perpetuate  pres¬ 
ent  class  price  inequities  as  between  can 


and  bulk  milk,  interfere  with  the  orderly 
transition  from  can  to  bulk  tank  de¬ 
livery,  jeopardize  markets  for  many  bulk 
tank  producers,  particularly  for  those 
whose  farms  are  less  favorably  located 
relative  to  township  pricing  point  or  who 
do  not  market  their  milk  through  a  co¬ 
operative,  and  prevent  appropriate  price 
alignment  among  markets. 

Producer  organizations  expressed  con¬ 
cern  that  provision  for  authorized  de¬ 
ductions  for  bulk  tank  hauling  would 
permit  handlers  to  negotiate  deductions 
greater  than  necessary  as  proper  reim¬ 
bursement  for  the  pick-up  and  hauling 
service.  They  contended  that  the  pro¬ 
ducer’s  bargaining  position  in  this  re¬ 
gard  would  be  influenced  by  such  factors 
as  general  market  supply  conditions  and 
the  level  of  the  class  prices,  particularly 
the  Class  m  price.  Handlers,  on  the 
other  hand,  proposed  various  safeguards 
designed  to  p^vent  abuse  of  a  provision 
for  authorized  hauling  deductions. 

The  recommended  decision  concluded 
that  the  order  should  provide  a  maxi¬ 
mum  limitation  on  authorized  deduc¬ 
tions  of  15  cents  per  hundredweight 
during  a  2-year  transitional  period.  In 
their  exceptions  handlers  contended  that 
the  15-cent  maximum  limitation  would 
not  be  sufficient  to  pick  up  the  milk  of 
many  bulk  tank  producers.  They  em¬ 
phasized  the  need  for  flexibility  in  haul¬ 
ing  rates,  in  order  to. attain  uniform 
pricing  of  all  bulk  milk. 

(Dn  the  other  hand,  producers  stated 
that  the  15  cent  maximum,  as  proposed 
in  the  recommended  decision,  would  be 
excessive  and  not  justified  under  current 
marketing  conditions.  In  this  connec- 
Uon  they  expressed  concern  that  the  15 
cent  rate  might  well  become  the  prevail¬ 
ing  rate  charged  by  handlers,  even 
though  for  many  producers  the  current 
expense  to  the  ^ndler  in  picking  up  the 
milk  is  less  than  amount.  In  except¬ 
ing  to  the  inclusion  of  the  provision 
which  would  permit  authorized  deduc¬ 
tions  without  maximum  limitation  after 
a  2-year  transitional  period,  producers 
further  urged  that  the  Secretary  use  the 
hearing  procedure  to  consider  any  future 
adjustment  in  the  township  pricing  of 
bulk  milk.  ,  ' 

It  is  not  unreasonable  to  expect  haul¬ 
ing  rates  on  bulk  tank  milk  to  be  rela¬ 
tively  low  for  most  -producers  at  the 
present  time.  There  are  still  a  sub¬ 
stantial  number  of  country  receiving 
plants  scattered  throughout  the  milk- 
shed  which  are  available  to  receive  the 
milk  of  bulk  producers  on  relatively 
short  haul.  Also,  the  larger  producers 
in  the  market,  for  whom  hauling  charges 
per  hundredweight  are  likely  to  be  les^ 
than  for  the  smaller  producers,  make  up 
a  large  proportion  of  the  producers  who 
so  far  have  turned  to  bulk  tank  delivery. 
Determining  an  amount  as  an  ai^ropri- 
1  ate  maximum  hauling  charge  on  bulk 
■  tank  milk  which  would  insure  the  deliv¬ 
ery  of  all  bulk  tank  milk  under  present 
t  conditions  is  complicated  by  the  fact 
i  that  the  present  provisions  permit  no 
i  such  deduction  for  a  large  part  of  the 
bulk  tank  milk  supply.  However,  on 
c  that  part  of  the  bulk  tank  milk  for  which 
r  hauling  deductions  are  permitted  (i.e., 
-  the  bulk  tank  milk  marketed  through  co- 
1  operative  associations)  payments  below 
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the  uniform  price  in  July  1962  averaged 
only  $0,022  per  hundredweight. 

There  is  also  considerable  evidence  in 
the  record  of  savings  in  the  hauling  of 
bulk  tank  milk  as  opposed  to  hauling 
milk  in  cans.  Can  hauling  rates  have 
continued  at  about  20  cents  per  hundred¬ 
weight  for  several  years.  For  the  last 
month  prior  to  the  institution  of  the 
bulk  tank  amendments  for  which  com¬ 
plete  information  is  available  on  bulk 
tank  hauling  rates  (July  1961)  the 
weighted  average  charge  (exclusive  of 
offsetting  premiums)  on  bulk  tank  milk 
was  about  $.07  per  hundredweight,  or 
$.13  per  hundredweight  less  than  the  can 
hauling  rate.  It  is  reasonable  to  expect 
that  at  the  present  stage  of  conversion 
to  bulk  tanks  in  the  milkshed,  hauling 
rates  in  bulk  tank  milk  would  be  sub¬ 
stantially  less  than  on  can  milk.  There 
is  also  indication  in  the  record  that  con¬ 
tract  hauling  service  on  delivery  of  bulk 
tank  milk  to  bottling  plants  is  available 
at  rates  approximately  10  cents  per  hun¬ 
dredweight  per  producer  above  the  rates 
charged  on  hauls  to  bottling  plants  from 
receiving  plants  at  similar  distance. 

It  is  appropriate,  in  view  of  the  pres¬ 
ent  marketing  conditions,  to  adopt  a  10 
cent  maximum  limitation  on  authorized 
deductions.  Such  a  maximum  should 
provide  the  needed  flexibility  for  han¬ 
dlers  to  receive  bulk  tank  milk  from  in¬ 
dividual  producers  at  the  present  time. 
If  there  is  reason  to  believe  that  such 
provision  for  authorized  deductions  is 
not  working  in  the  interest  of  orderly 
marketing  as  the  trend  to  bulk  tank 
delivery  develops  further,  hearing  pro¬ 
cedure  may  be  used  to  reappraise  such 
provision.  Such  procedure,  if  necessary, 
would  accomplish  the  same  objective  as 
the  provision  of  the  recommended  de¬ 
cision  which  would  have  established  a 
transitional  period  of  two  years.  Ac¬ 
cordingly,  the  two  year  limitation  on  de¬ 
ductions  is  not  included  in  the  amended 
order. 

It  was  stated  in  the  exceptions  that 
handlers  should  not  be  permitted  to  ne¬ 
gotiate  below  the  minimum  prices  es¬ 
tablished  at  the  point  at  which  the  bulk 
tank  milk  is  delivered  to  the  handler. 
As  stated  earlier  the  bulk  tank  pooling 
and  pricing  provisicms  establish  a  single 
point  in  each  township  at  which  the 
minimum  prices  (includii^  transporta¬ 
tion  adjustments)  apply  for  each  farm 
within  such  township.  Therefore,  it 
follows  that  this  single  point  in  each 
township  is  the  point  at  which  bulk  tank 
milk  should  be  considered  as  received  by 
the  handler  for  pricing  purposes.  Ac¬ 
cordingly,  it  is  appropriate  to  allow  a 
limited  authorized  service  charge  for 
hauling  bulk  tank  milk  from  the  farm 
to  this  point. 

In  the  exceptions  it  was  suggested  that 
the  order  should  provide  that  the  co¬ 
operative  be  the  sole  negotiator  with  the 
handler  for  tank  service  charges  affect¬ 
ing  its  members'  milk.  The  order  pro¬ 
visions  are  not  intended  to  nullify,  or 
even  to  interfere  in  any  way  with,  any 
existing  authority  of  cooperatives  with 
respect  to  the  marketing  of  members' 
milk.  In  many  instances,  negotiation 
with  the  handler  for  the  pick-up  un¬ 
doubtedly  will  be  conducted  by  the  co¬ 


operative  on  behalf  of  the  producer  imder 
the  membership  contract  or  agreement. 
Presumably  the  cooperative  having  such 
authority  to  market  the  member’s  milk 
may  require  that  it  be  the  sole  negotiator 
with  the  handler  on  behalf  of  the  pro¬ 
ducer.  Where  the  producer  has  not  pro¬ 
vided  a  cooperative  with  such  authority, 
it  should  be  his  prerogative  to  decide 
such  action. 

Since  the  order  will  continue  to  price 
the  bulk  tank  milk  at  the  plant  location 
when  a  cooperative  arranges  for  the  de¬ 
livery  to  that  Ideation,  the  cooperatives 
will  have  opportunity  to  provide  such 
service  to  the  producer  at  the  lowest 
possible  charge  to  him.  The  principal 
cooperative  groups  indicated  at  the  hear¬ 
ing  their  willingness  to  take  on  the  re¬ 
sponsibility  of  marketing  bulk  tank  milk 
to  handlers  when  requested  by  member 
producers  to  do  so.  If  cooperatives  do 
not  take  any  hauling  deductions  from 
members,  or.  through  bargaining,  suc¬ 
ceed  in  not  having  deductions  taken  on 
member  deliveries  to  proprietary  plants, 
there  should  be  strong  tendency  for  non¬ 
member  producers  to  request  coopera¬ 
tives  to  take  on  the  respon£ibility  of 
marketing  their  milk. 

In  support  of  continuance  of  the  pres¬ 
ent  order  provisions,  cooperatives  claimed 
at  the  hearing  and  in  their  exceptions 
that  producers  should  not  be  required 
to  underwrite  costs  which  are  incurred 
by  a  handler  after  he  has  accepted  bulk 
tank  milk  at  the  farm.  It  was  claimed 
further  that  savings  realized  by  the  han¬ 
dlers  in  receiving  bulk  tank  milk  over 
can  milk  justify  a  differratial  price  for 
bulk  tank  milk,  and  that  such  differen¬ 
tial  price  is  accomplished  by  providing 
for -“free”  hauling  to  the  producer. 

The  important  matter  to  be  resolved 
'in  order  to  maintain  orderly  marketing 
in  this  market  is  how  best  to  achieve 
uniform  pricing  to  handlers  on  all  milk 
priced  and  pooled  imder  the  order.  If 
there  is  a  conflict  between  this  objective 
and  manner  of  implication  of  bulk  tank 
pricing,  where  the  handler  assumes 
responsibility  for  receipt  of  the  bulk  tank 
milk,  such  conflict  must  be  resolved  in 
favor  of  application  of  prices  in  a  manner 
which  provides  a  reasonable  standard  of 
uniformity.  The  bulk  tank  pooling  provi¬ 
sions  and  township  pricing  were  adopted 
in  the  New  York-New  Jersey  market  to 
accommodate  certain  marketing  prob¬ 
lems  which  had  developed  b^ause  of 
the  particular  characteristics  of  bulk 
tank  milk.  The  price  which  attaches 
to  such  milk  is  not  determined  at  the 
location  of  the  individual  farms  but  is 
determined  at  the  township  pricing 
point.  It  is  not  until  the  milk  is  deliv¬ 
ered  to  this  point  that  the  price  is  actu¬ 
ally  earned  by  producers.  Permitting 
an  authorized  service  charge  will  pro¬ 
vide  the  means  to  achieve  uniformity  in 
the  pricing  provisions  while  at  the  same 
time  preserving  the  principle  of  bulk 
tank  unit  pooling. 

Although  there  are  indicated  savings 
in  operating  a  country  station  receiving 
only  bulk  tank  milk  as  compared  to  an 
all  can  receiving  station,  there  is  general 
consensus  among  handlers  and  producers 
that  no  significant  economies  are  pos¬ 
sible  in  plants  with  both  can  and  bulk 


receiving  facilities.  Such  dual  opera¬ 
tions  may  even  result  in  higher  receiving 
costs.  Most  plants  in  the  New  Yoi^ 
New  Jersey  market  which  receive  bulk 
tank  milk  are  also  receiving  can  milk 
at  this  time. 

In  those  situations  where  immediate 
savings  may  be  realized  through  opera¬ 
tion  of  bulk  receiving  stations  only,  ^ 
may  be  expected  that  handlers  will  p’ro. 
vide  the  nectary  incentives  for  pro¬ 
ducers  to  convert  to  the  bulk 
method  in  order  that  such  savings  may 
be  realized.  This,  of  course,  may  be 
taken  into  account  by  handlers  and  pro¬ 
ducers  in  negotiating  a  bulk  tank  service 
charge,  or  even  a  premium  payment. 
Relative  efficiencies  of  handlers  in  the 
receiving  and  handling  of  milk  do  not 
provide  satisfactory  measurement,  how¬ 
ever,  for  changes  in  price  under  thi 
ci^teria  of  the  statute. 

Any  deduction  from  the  payments 
otherwise  due  the  producer  must  be  au¬ 
thorized  by  the  individual  producer  (or 
by  a  cooperative  eligible  to  act  for  him) 
in  writing  and  the  handler  should  keep 
such  authorization  on  hand  for  inspee- 
tion  as  required  by  the  market  admims- 
trator.  If  a  handler  picks  up  bulk  tank 
milk  from  a  producer  for  whom  no  au¬ 
thorization  for  hauling  deduction  has 
been  made,  or  from  a  producer  for  whom 
the  authorization  has  geen  cancell^  in 
writing,  it  must  be  presumed  that  the 
handler  has  indicated  his  willingness  to 
pick  up  the  milk  at  the  township  zone 
price. 

In  the  absence  of  specific  authorization 
from  a  producer,  or  if  an  authorization 
has  been  cancelled  by  the  producer  in 
writing,  the  township  zone  price  should 
apply  as  presently  provided  by  the  order. 
Any  such  cancellation  should  become  ef¬ 
fective  on  the  first  day  of  the  month 
following  the  month  in  which  the  han¬ 
dler  is  so  notified.  Also,  for  administca- 
tive  purposes,  when  a  cooperative  asso¬ 
ciation  negotiates  for  its  members’  haul¬ 
ing  deductions,  such  cooperative  should 
be  required  to  notify  the  market  adi^- 
istrator  of  its  intentions  in  this  respeeL 
Since  the  limited  authorized  deduction 
provided  in  this  decision  is  designed  only 
to  recognize  the  varying  factors  affecting 
the  hauling  charges  to  the  township  pric¬ 
ing  point,  there  is  no  need  to  i^opt  the 
provision  to  reduce  the  authorized  charge 
based  on  the  relationship  of  the  town¬ 
ship  pricing  zones  and  the  zone  locations 
of  the  plants  receiving  milk  frmn  bulk 
tank  producers. 

The  recommended  decision  contained 
a  provision  which  would  have  permitted 
a  handler  to  negotiate  only  for  hauling 
charges  with  respect  to  delivery  of  the 
bulk  tank  milk  to  his  plant  nearest  the 
farm.  It  was  urged  in  the  exceptions 
that  such  provision  not  be  included  in 
the  amended  order  since,  in  many  cases, 
there  would  be  no  practicable  way  to  de¬ 
termine  appropriate  charges  for  moving 
the  milk  to  the  handler’s  nearest  plant  if 
the  milk  were  not  actually  received  at 
such  plant.  It  also  was  pomted  out  that 
many  handlers  operate  separate  can  and 
bulk  receiving  stations  and  that  such  pro¬ 
vision  might  well  mean  determining  a 
hauling  charge  for  the  delivery  of  bulk 
milk  to  a  plant  not  having  the  physical 
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facilities  to  receive  such  milk.  In  view 
of  the  foresotns,  the  provision  is  not  in- 
ebided  in  the*amended  order. 

In  those  cases  where  a  handler  con¬ 
tracts  with  an  independent  hauler  for 
(j^ery  of  tmlk  tank  milk,  tSie  amoimt 
deducted  from  the  producer’s  payment 
0Uiy  not  exceed  that  charged  by,  and 
paid  to,  the  hauler.  Any  amoimt  de- 
dttcted  from  the  producer  in  excess  of 
that  paid  to  the  hauler  as  an  appropriate 
offset  to  bona  fide  hauling  service  would 
be  considered  an  underpayment,  in  vio¬ 
lation  of  the  order’s  minimum  pricing 
provisions. 

Exceptions  were  taken  to  those  por¬ 
tions  of  the  recommended  decision  from 
irbich  it  was  inferred  that  the  negotiated 
lervice  charge  would  be  limited  to  the 
>^ual  costs”  incurred  by  the  handler 
to  picking  up  and  transporting  bulk  tank 
milk.  It  was  contended  that  such  basis 
for  offset  charges  would  be  extremely 
difficult,  if  not  impossible,  to  administer, 
since  it  would  mean  determination  of 
costs  for  individual  producers,  and  per¬ 
haps  for  individual  movements  of  milk. 

It  was  contended  further  that  an  actual 
cost  basis  for  each  producer  would  pre¬ 
vent  a  handler  from  establishing  a  single 
or  uniform,  hauling  rate  for  any  partic¬ 
ular  group  or  route  of  producers,  since 
esU^lishing  a  uniform  rate  necessarily 
vould  mean  exceeding  actual  costs  for 
some  producers  on  the  route  in  violation 
of  the  proposed  provision. 

The  references  to  hauling  costs  in  the 
recommended  decision  were  not  intended 
to  imply  that  a  separate  cost  figure 
should  be  ascertained  for  each  bulk  tank 
producer.  Such  references  to  cost  were 
intended  in  the  generic  sense,  simply  in 
recognition  of  the  fact  that  milk  cannot 
be  assembled  and  moved  from  farms  to 
plants  without  the  incurrence  of  cost  of 
someone.  It  is  fully  appreciated  that 
provision  for  administrative  determina¬ 
tion  of  cost  on  an  individual  producer 
bMis  wolild  be  impracticable  and  the 
reference  to  “cost”  is  eliminated  from  the 
provision.  It  is  because  of  the  myriad 
considerations  surrounding  the  pick-up 
and  movement  of  milk  from  farms  that 
authorization  by  the  producer  or  his  co¬ 
operative  is  essential  to  the  determina¬ 
tion  of  a  reasonable  charge  for  his  par¬ 
ticular  circumstances. 

As  heretofore  indicated,  the  common 
tone  pricing  point  for  each  township 
should  be  the  point  of  pricing  of  bulk 
tank  milk  from  all  farms  in  the  particu¬ 
lar  township.  This  is  necessary  to  reflect 
q>propriate  uniform  pricing  of  such  milk 
as  it  would  have  different  values  accord¬ 
ing  to  the  accessibility  and  relative  loca¬ 
tion  of  the  individual  farms  while  having 
the  same  value  at  a  common  pricing 
point.  It  follows  that  responsibility  for 
hauling  to  such  point  or  its  equivalent 
should  be  that  of  the  producer  with  ap¬ 
propriate  safeguards  to  protect  the  pro- 
duor.  The  order  should  be  amended 
accordingly. 

Rulings  on  proposed  findings  and  con¬ 
clusions  and  motion.  Briefs  and  pro¬ 
posed  findings  and  conclusions  were  filed 
on  behalf  of  certain  interested  parties. 
Ihese  briefs,  proposed  findings  and  con¬ 
clusions  and  the  evidence  in  the  record 
were  considered  in  making  the  findings 
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and  conclusions  set  forth  above.  To  tike 
extent  that  the  suggested  findkigs  aikd 
conclusions  filed  by  interested  parties  are 
inconsistent  with  the  findings  and  con¬ 
clusions  set  forth  herein,  the  requests  to 
make  such  findings  or  reach  such  con¬ 
clusions  sue  doded  for  the  reasons  pre¬ 
viously  stated  in  ttiis  decision. 

The  ruling  of  the  Presiding  Officer  to 
which  specific  objection  was  taken  in  a 
brief  has  been  reviewed. 

In  compliance  with  §  900.9(b)  of  the 
rules  of  practice  and  procedure  (7  CFR 
Part  900) ,  a  brief  was  filed  by  an  inter¬ 
ested  party  which  requested  review  of 
the  ruling  of  the  Presiding  Officer  to  ex¬ 
clude  testimony  on  a  modification  of  a 
proposal  contained  in  the  hearing  notice. 

The  Presiding  Officer  granted  the  mo¬ 
tion  of  those  interested  parties  who  com¬ 
plained  that  the  notice  was  inadequate 
for  the  receipt  of  the  evidence  in  question 
on  the  proposal  as  modified  at  the  hear¬ 
ing,  or  sus  supporting  or  opposition  testi¬ 
mony  to  other  proposals  contained  in 
the  notice.  Opposition  to  this  motion 
was  supported  by  an  offer  of  proof  un¬ 
der  §  900.8(d)  (6)  of  the  rules  of  practice. 

A  review  of  the  supporting  statement 
offered  and  ruling  of  the  Presiding  Of¬ 
ficer  has  been  made  and  such  ruling  is 
hereby  affirmed. 

General  findings.  The  findings  and 
determinations  hereinafter  set  forth  are 
supplementary  and  in  addition  to  the 
findings  and  determinations  previously 
made  in  connection  with  the  issuance 
of  the  aforesaid  order  and  of  the  pre¬ 
viously  issued  amendments  thereto;  and 
all  of  said  previous  findings  and  deter¬ 
minations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  cet 
forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectu¬ 
ate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  whi«fii 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area,  and  the  min¬ 
imum  prices  specified  in  the  proposed 
marketing  agreement  and  the  order,  as 
hereby  proposed  to  be  Eunended,  are  such 
prices  as  will  reflect  the  aforesaid  fac¬ 
tors,  insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
each  of  the  exceptions  received  was 
carefully  and  fully  considered  in  con¬ 
junction  with  the  record  evidence  per¬ 
taining  thereto.  To  the  extent  that  the 
findings  and  conclusions,  and  the  regu- 
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latory  provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptkms.  such 
exceptions  are  hereby  overruled  for  the 
reasons  mrevioasly  stated  in  this  decision. 

Marketing  agreement  and  orders. 
Annexed  hereto  and  made  a  part  hereof 
are  four  dociunents  entitled  respectively. 
“Maxiceting  Agreement  B^ulating  the 
Handling  of  Milk  in  the  New  Yoik-New 
Jersey  Marketing  Area”,  “Order  Amend¬ 
ing  the  Order  Regulating  the  Handling 
of  Milk  in  the  New  York-New  Jersey 
Marketing  Area”.  “Marketing  Agreement 
Regulating  the  Handling  of  Milk  in  the 
Connecticut  Marketing  Area”,  and 
“Order  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  Connecticut 
Marketing  Area”,  which  have  been  de¬ 
cided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  fore¬ 
going  conclusions. 

It  is  hertitw  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreements,  be  published  in  the  Fepmst, 
Register.  The  regulatory  provisions  of 
said  marketing  agreements  are  identical 
with  those  contained  In  the  orders  as 
hereby  proposed  to  be  amended  by  the 
attached  orders  which  will  be  published 
with  this  decision. 

Determination  of  representative  pe¬ 
riod.  The  month  of  August  1963  is 
hereby  determined  to  be  the  represent¬ 
ative  period  for  the  purpose  of  ascer¬ 
taining  whether  the  Issuance  of  the 
attached  order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Connecticut  marketing  area  is  approved 
or  favored  by  producers,  as  defined  under 
the  terms  of  the  order  as  hereby  pro¬ 
posed  to  be  amended,  and  who,  during 
such  representative  period,  were  en¬ 
gaged  in  the  production  of  milk  for  sale 
within  the  aforesaid  marketing  area. 

Referendum  order;  determination  of 
representative  period;  and  designation 
of  referendum  agent.  It  is  hereby  di¬ 
rected  that  a  referendum  be  conducted 
to  determine  whether  the  issuance  of  the 
attached  order  amending  the  order  reg¬ 
ulating  the  handling  of  mi&  in  the  New 
York-New  Jersey  marketing  area,  is  ap¬ 
proved  or  favored  by  the  producers,  as 
defined  under  t^  terms  of  the  order,  as 
hereby  proposed  to  be  amended,  and 
who,  during  the  representative  period, 
were  engaged  in  the  production  of  milk 
for  sale  within  the  aforesaid  marketing 
area. 

The  month  of  April,  1963  is  her^y  de¬ 
termined  to  be  the  representative  period 
for  the  conduct  of  such  referendum. 

C.  J.  Blanford  is  hereby  designated 
agent  of  the  Secretary  to  conduct  the 
referendum  for  the  New  York-New  Jer¬ 
sey  marketing  area  in  accordance  with 
the  procedure  for  the  conduct  of  refer¬ 
enda  to  determine  producer  approval  of 
milk  marketing  orders  (15  FJl.  5177), 
except:  (1)  Such  designated  agent  shall 
not  be  required  to  transmit  with  his  re¬ 
port  to  the  Secretary  a  copy  of  each 
statement  concerning  the  referendum  as 
it  appeared  in  each  newspaper,  but  he 
shall  transmit  with  his  report  a  copy  of 
the  release  which  he  presented  to  news¬ 
papers  generally  distributed  in  the  area 
along  with  a  summary  of  the  numbers 
and  types  of  newspapers  to  which  it  was 
presented;  and  (2)  the  time  within 
which  the  complete  detailed  report  of 
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such  agent  shall  be  transmitted  to  the 
Secretary  is  hereby  extended  to  five  days 
after  the  close  of  the  referendum.  Such 
referendum  shall  be  completed  on  or  be¬ 
fore  the  35th  day  from  the  date  this  de¬ 
cision  is  published  in  the  Federal 
Register. 

As  a  means  of  effectuating  certain 
policies  jointly  adopted  by  the  Secretary 
and  the  Commissioner  of  Agriculture 
and  Markets  of  the  State  of  New  York  in 
a  memorandum  of  cooperation  dated  Au¬ 
gust  26,  1938,  and  by  the  Secretary  and 
the  Director  of  the  New  Jersey  Ofllce  of 
Nhlk  Industry  In  a  memorandum  of 
i^eement  dated  June  30,  1955,  the 
designated  agent  of  the  Secretary  for  the 
New  York-New  Jersey  marketing  area 
shall,  at  the  same  time  he  transmits  his 
report  to  the  Secretary,  also  transmit  a 
similar  report  to  the  Commissioner  of 
Agriculture  and  Markets  of  the  State  of 
New  York,  and  to  the  Director  of  the 
OfBce  of  Ml^  Industry  of  the  State  of 
New  Jersey. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  31. 1963. 

George  L.  Mehren, 

Assistant  Secretary. 

Order  ^  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  New  York- 
New  Jersey  Marketing  Area 
Definitions 

1002.1  Act. 

1002.2  Secretary. 

1002.3  Marketing  area. 

1002.4  Person. 

1002.5  Dairy  farmer. 

1002.6  Producer. 

1002.7  Handler. 

1002 A  Plant. 

1002 A  Pool  plant. 

1002.10  Partial  pool  plant. 

1002.11  Farm. 

1002.12  Pool  bulk  tank  unit. 

1002.13  Partial  pool  bulk  tank  vmit. 

1002.14  Own  farm  mUk. 

1002.15  Producer-handler. 

1002.16  Another  order. 

1002.17  Pool  milk. 

1002.18  Market  administrator. 

Market  Administrator 

1002A0  Selection,  removal,  and  bond. 

1002A1  Compensation. 

1002A2  Powers. 

1002.23  Duties. 

Pool  Plants  and  Bulk  Tank  Units 

1002A4  Regular  pool  plants. 

1002A5  Bulk  tank  tmits. 

100226  Operating  requirements. 

1002.27  Suspension  and  cancellation  of 

designation. 

1002.28  ^Temporary  pool  plants. 

1002.29  Partial  pool  plants. 

Classification 

1002.30  Basis  of  classification. 

1002.31  Burden  of  proof. 

1002.32  Period  for  establishing  classifica¬ 

tion. 

1002.33  Plant  or  tank  truck  at  which  clas¬ 

sification  is  to  be  determined. 

1002  A4  Plant  loss. 

1002.35  Accounting  procedure. 

1  This  order  shall  not  bec(Mne  effective  un¬ 
less  and  imtil  the  requirements. of  1900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


Sec. 

1002.36  Rules  and  regulations. 

1002.37  Classes  of  utilization. 

Minimum  Prices 

1002.40  Class  prices. 

1002.41  Butterfat  differentials. 

1002.42  Transportation  differentials. 

1002.43  Fluid  skim  differential. 

1002.44  Connecticut  (Nder  differential. 

1002.45  Producor-handler  price  differential. 

1002.46  Use  of  equivalent  pri<^  or  index. 

1002.47  Announcement  of  prices. 

Reports  or  Handlers 

1002.50  Monthly  reports. 

1002.51  Producer  pa3nroll  reports. 

1002.52  Storage  cream  reports. 

1002.53  Other  reports. 

1002.54  Verification  of  reports  and  pay¬ 

ments. 

1002.55  Retention  of  records. 

Determinahon  or  Unifc«m  Price 

1002.65  Net  pool  obligation  of  handlers. 

1002.66  Computation  of  the  uniform  price. 

1002.67  Announcement  of  unifcNm  price 

and  weighted  average  butterfat 
differential. 

Payment  by  Handlers  Directly  to 
Producers 

1002.70  Time  and  rate  of  payments. 

1002.71  Location  differentials. 

1002.72  Butt^fat  differentials. 

Producer  Settlement  Fund  and  Its 
Operation 

1002.75  Producer  settlement  fund. 

1002.76  Handlers’  accounts. 

1002.77  Payment  to  the  producer  settlement 

fund. 

1002.78  Payments  out  of  producer  settle¬ 

ment  fund. 

1002.79  Handlers’  pool  debit  or  credit. 

1002.80  Adjustments  of  errors  in  payments. 

1002.81  Cooperative  payments  for  market¬ 

wide  services. 

1002.82  Cream  payments. 

1002.84  Painnents  on  milk  or  milk  products 
the  source  of  which  is  not 
established. 

Expense  or  Administration 
1002.90  Payment  by  handlers. 

Miscellaneous 

1002.95  Termination  of  obligations. 

1002.96  Continuing  obligation  of  handlers. 

1002.97  Continuing  power  and  duty  of 

market  administrator. 

1002A8  Liquidation. 

1002.99  Agents. 

Authoritt:  fi  1001.1  through  1001.99  is¬ 
sued  under  secs.  1-19,  48  Stat.  31,  as 
amended:  7  UB.C.  601-674. 

§  1002.0  Findings  and  determinations. 

The  finding  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments^ 
thereto;  and  all  of  said  previous  findings' 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con- 
fiict  with  the  findings  and  determinations 
set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree- 
ments  and  marketing  orders  (7  CFR  Part 
900) ,  a  public  hearing  was  held  upon  cer¬ 


tain  pr(H>osed  amendments  to  the  tenta¬ 
tive  marketing  agreement  and  to  the  or¬ 
der  regulating  the  handling  of  milk  in 
the  New  York-New  Jersey  marketing 
area.  Upon  the  basis  of  the  evidence  in- 
troduced  at  such  hearing  and  the  record  ' 
thereof,  it  is  foimd  that: 

( 1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order 

.as  hereby  amended,  are  such  prices  as 
will  refiect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  wholesome 
milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 

regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 

(4)  ^11  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  in  the  current 
of  interstate  commerce  or  directly  bur¬ 
den,  obstruct,  or  affect  interstate  com¬ 
merce  in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  the  payment 
by  each  handler,  as  his  pro  rata  share  ot 
such  expense,  two  cents  per  hundred¬ 
weight  or  such  amount  not  to  exceed  two 
cents  per  hundredweight,  with  respect 
to  the  total  quantity  of  pool  milk  re¬ 
ceived  from  dairy  farmers  at  plants  or 
from  farms  in  a  unlb  operated  by  such 
handler,  directly  or  at  the  instance  of  a 
cooperative  asssociation  of  producers,  the 
exact  amount  to  be  determined  by  the 
market  administrator  subject  to  review 
by  the  Secretary. 

Order  relative  to  handling.  It  is 
therefore  ordered.  That  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  New  York-New  Jersey 
marketing  area  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further  amended 
as  follows: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
the  order  contained  in  the  recommended 
decision  issued  by  the  Assistant  Secre¬ 
tary,  USDA,  on  June  7.  1963,  and  pub¬ 
lished  in  the  Federal  Register  on  June 
14,  1963  (28  F.R.  6139;  F.R.  Doc.  63- 
6219)  and  the  recommended  decision  of 
the  Acting  Secretary,  USDA,  on  July 
23,  1963  and  published  in  the  Federal 
Register  on  July  26,  1963  (28  F.R.  7598; 
FJt.  Doc.  63-7889) ,  shall  be  and  are  the 
terms  and  provisions  of  this  order,  and 
are  set  forth  in  full  herein  subject  to 
the  following  revisions: 

1.  Section  1002.7  is  changed. 

2.  In  8  1002.17,  the  introductory  para¬ 
graph  and  paragraphs  (a),  (e)  and  (g) 
are  changed. 
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3.  In  §  1002.25.  the  introductory  para¬ 
graph  and  paragraph  (c)  (5)  are 
changed. 

4.  Section  1002.26(a)  is  changed. 

5.  Anew  §  1002.27  (j)  is  added. 

6.  In  §  1002.28,  the  introductory  para¬ 
graph  and  paragraph  (d)  are  changed. 

7.  Section  1002.33  is  changed. 

Q.  Section  1002.35  is  changed. 

9.  Section  1002.43  is  changed. 

10.  Section  1002.43  is  changed. 

11.  Section  1002.45  is  changed. 

12.  Section  1002.66(f)  is  changed. 

13.  Section  1002.70  is  changed. 

14.  Section  1002.71  (a)  and  (c)  are 
changed. 

15.  Section  1002.79(a)  is  changed. 

16.  Section  1002.90  is  changed. 

Definitions 

§  1002.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  reenacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended. 

§  1002.2  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  or  any  officer  or  employee  of 
the  United  States  who  is,  or  who  may 
hereafter  be,  authorized  to  exercise  the 
powers  and  to  perform  the  duties  of  the 
Secretary  of  Agriculture. 

§  1002.3  Marketing  area. 

“New  York-New  Jersey  milk  marketing 
area”  (hereinafter  called  the  “market¬ 
ing  area”)  means  all  of  the  territory 
within  the  boundaries  of  the  city  of  New 
York,  and  the  counties  and  parts  of 
counties  set  forth  in  paragraphs  (a)  and 
(b)  of  this  section  together  with  all  piers, 
docks,  and  wharves  connected  therewith, 
and  all  craft  moored  thereat,  and  in¬ 
cluding  territory  within  such  boundaries 
which  is  occupied  by  Government  (Mu¬ 
nicipal,  State,  Federal,  or  International) 
reservations,  installations,  institutions, 
or  other  establishments. 

(a)  The  city  of  New  York  and  counties 
of  Nassau,  Suffolk  (except  Fisher’s 
Island) ,  and  Westchester  in  the  State  of 
New  York  (such  territory  being  referred 
to  hereinafter  as  the  “New  York  metro¬ 
politan  district”). 

(b)  The  following  counties  and  parts 
of  counties  in  the  State  of  New  York: 
Albany;  Broome;  Cayuga  (except  the 
townships  of  Sterling,  Victory,  Conquest, 
and  Montezuma) ;  Chemung;  Chenango; 
Ck>lumbia;  Cortland;  Delaware;  Dutch¬ 
ess;  that  part  of  Essex  consisting  of  the 
townships  of  Schroon,  Ticonderoga, 
CJrown  Point,  and  Moriah;  Pulton  (ex¬ 
cept  the  township  of  Stratford) ;  Greene; 
Herkimer  (except  the  townships  of  Webb, 
Ohio,  and  Salisbury) ;  Madison;  Mont¬ 
gomery;  Oneida  (except  the  townships 
of  Ava,  Boonville,  Forestport,  and  Flor¬ 
ence);  Onondaga;  Orange;  Oswego  (ex¬ 
cept  the  townships  of  Redfleld  and  Boyls- 
ton);  Otsego;  Putnam;  Rensselaer; 
RoeUand;  Saratoga  (except  the  town¬ 
ships  of  Day,  Edinburg,  and  Providence) ; 
Schenectady;  Schohsuie;  Schuyler;  that 
part  of  Steuben  consisting  of  the  tbwn- 
ships  of  Addison,  Coming,  and  Erwin; 
Sullivan;  Tioga;  Tcnnpkixis;  Ulster;  War¬ 


ren  (except  the  townships  of  Johnsburg, 
Thurman,  and  Stony  Creek) ;  Washing¬ 
ton;  and  Yates  (except  the  tc^nships  of 
ItsJy,  Middlesex,  and  Potter) ;  and  in 
the  State  of  New  Jersey:  Bergen;  Essex; 
Hudson;  Himterdon;  Middlesex;  Mon¬ 
mouth;  Morris;  Ocean  (except  the 
boroughs  of  Bamegat  Light,  Beach 
Haven,  Harvey  Cedars,  Ship  Bottom, 
Surf  City,  Tuckerton,  and  the  townships 
of  Eaglewood,  Lacey,  Little  Egg  Harbor, 
Long  Beach,  Ocean,  Stafford,  and 
Union) ;  Passaic;  Somerset;  Sussex; 
Union;  and  Warren. 

§  1002.4  Person. 

“Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  or  any 
other  business  unit. 

§  1002.5  Dairy  farmer. 

“Dairy  farmer”  means  any  person  who 
produces  milk. 

§  1002.6  Producer. 

“Producer”  means  any  dairy  farmer 
who  delivers  pooled  milk  as  specified  in 
§  1002.17  to  a  pool  .plant,  a  pool  bulk 
tank  unit,  a  plant  specified  in  §  1002.28 
(f )  (2)  which  is  a  partial  pool  plant,  or 
a  partial  pool  bulk  tank  unit  whose  pool 
designation  was  canceled  for  failure  to 
meet  the  requirements  specified  in 
§  1002.26(a),  except  that  it  shall  not 
include  any  such  dairy  farmer  delivering 
to  such  partial  pool  plant  or  partial  pool 
bulk  tank  unit  unless  at  least  50  percent 
of  his  milk  delivered  to  such  plant  or 
bulk  tank  unit  is  pooled  milk  pursuant 
to  §  1002.17. 

§  1002.7  Handler. 

“Handler”  means  (a)  any  person  who 
engages  in  the  handling  of  milk  or  prod¬ 
ucts  therefrom,  which  milk  was  received 
in  a  pool  plant,  at  a  partial  pool  plant,  in 
a  pool  bulk  tank  unit  or  partial  pool  bulk 
tank  unit,  or  at  a  plant  approved  by  any 
health  authority  as  a  source  of  milk  for 
the  marketing  area,  (b)  any  person  who 
engages  in  the  handling' of  milk,  con¬ 
centrated  fluid  milk,  cultured  or  flavored 
milk  drinks,  cream,  half  and  half,  or  skim 
milk,,  all  or  a  portion  of  which  is  shipped 
to,  or  received  in,  the  marketing  area,  or 
(c)  any  cooperative  association  with  re¬ 
spect  to  milk  which  it  causes  to  be  de¬ 
livered  from  producers  to  any  other  han¬ 
dler  for  the  account  of  such  ^sociation 
and  for  which  such  association  receives 
payment. 

§  1002.8  Plant. 

“Plant”  means  the  land,  buildings, 
surroundings,  facilities,  and  equipment, 
whether  owned  or  operated  by  one  or 
more  persons,  constituting  a  single  op¬ 
erating  unit  or  establishment  for  the 
receiving,  handling,  or  processing  of  milk 
or  milk  products  as  determined  by  the 
market  administrator. 

§  1002.9  Pool  plant. 

“Pool  plant”  means  any  plant  which 
is  designated  as  a  pool  plant  pursuant 
to  §  1002.24  or  §  1002.28. 

§  1002.10  Partial  pool  plant. 

“Partial  pool  plant”  means  a  plant  so 
designated  pursuant  to  $  1002.29. 


§  1002.11  Farm. 

“Farm”  means  the  production  facili¬ 
ties  and  resources  supplying  milk  to  a 
milkhouse  of  a  dairy  farmer.  The  loca¬ 
tion  of  the  farm  shall  be  deemed  to  be 
the  same  as  the  location  of  the  milk- 
house,  and  in  the  event  of  a  change  in 
the  location  of  the  dairy  farmer’s  milk- 
house,  any  question  as  to  whether  milk 
received  from  the  new  milkhouse  is  from 
the  same  or  a  different  farm  shall  be 
determined  by  the  market  administrator. 

§  1002.12  Pool  bulk  tank  unit. 

“Pool  bulk  tank  unit”  (hereinafter 
called  “pool  unit”)  means  a  bulk  tank 
unit  established  pursuant  to  §  1002.25 
and  which  meets  the  requirements  of  a 
pool  unit  pursuant  to  such  section. 

§  1002.13  Partial  pool  bulk  tank  unit. 

“Partial  pool  bulk  tank  unit”  (here¬ 
inafter  called  “partial  pool  unit”)  means 
a  bulk  tank  unit  so  designated  pursuant 
to§  1002.25  (k). 

§  1002.14  Own  farm  milk. 

(a)  “Own  farm  milk”  means  milk  re¬ 
ceived  at  a  plant  from  a  farm  operated 
by  the  person  who  is  the  operator  of 
such  plant. 

(b)  The  market  administrator  shall 
publicly  announce  the  name  of  any  han¬ 
dler  operating  a  pool  plant  receiving  own 
farm  milk  and  the  location  of  the  plant 
operated  by  such  handler.  'This  public 
announcement  shall  not  include  the 
name  of  (1)  any  person  meeting  the 
definition  of  producer-handler  as  set 
forth  in  §  1002.15,  (2)  any  person  re¬ 
ceiving  no  milk  from  other  dairy  farmers 
and  selling  no  more  than  100  quarts  per 
day  of  Class  I-A  milk  to  persons  in  the 
marketing  area  other  than  to  other 
plants,  or  (3)  an  institution  specified  in 
§  1002.65(g)(4). 

§  1002.15  Producer-handler. 

“Producer-handler”  means  a  handler 
who,  following  the  filing  of  an  applica¬ 
tion  pursuant  to  paragraph  (a)  of  this 
section,  has  been  so  designated  by  the 
market  administrator  upon  determina¬ 
tion  that  the  requirements  of  paragraph 
(b)  of  this  section  have  been  met.  Such 
designation  shall  be  effecUve  on  the  first 
of  the  mcmth  after  receipts  by  the  mar¬ 
ket  administrator  of  an  application  con¬ 
taining  complete  information  on  the 
basis  of  which  the  market  administrator 
determines  that  the  requirements  of 
paragraph  (b)  are  being  met.  The  ef¬ 
fective  date  of  designation  shall  be  gov¬ 
erned  by  the  date  of  filing  new  appli¬ 
cations  in  instances  where  applications 
previously  filed  have  been  denied.  All 
designations  shall  remain  in  effect  until 
cancelled  pursuant  to  paragraph  (c)  of 
this  section. 

(a)  Application.  Any  handler  claim¬ 
ing  to  meet  the  requirements  of  para¬ 
graph  (b)  of  this  section  may  file  with 
the  market  administrator,  on  forms  pre¬ 
scribed  by  the  market  administrator,  an 
application  for  designation  as  a  produc¬ 
er-handler.  The  application  shall  con¬ 
tain  the  following  information: 

(1 )  A  listing  and  description  of  all  re¬ 
sources  and  facilities  used  for  the  pro- 
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duction  of  milk  which  are  owned  or  di¬ 
rectly  or  indirectly  operated  or  controlled 
by  the  applicant. 

(2)  A  listing  and  description  of  all  re¬ 
sources  and  facilities  used  for  the  proc¬ 
essing  or  distribution  of  milk  or  milk 
products  which  are  owned,  or  directly  or 
indirectly  operated  or  controlled  by  the 
applicant. 

(3)  A  description  of  any  other  re¬ 
sources  and  facilities  used  in  the  pro¬ 
duction,  handling,  or  processing  of  milk 
or  milk  products  in  which  the  applicant 
in  any  way  has  an  interest,  including 
any  contractual  arrangement,  and  the 
names  of  any  other  persons  having  or 
exercising  any  degree  of  ownership,  man¬ 
agement.  or  control  in,  or  with  whom 
there  exists  any  contractual  arrange¬ 
ment  with  respect  to,  the  applicant’s 
operation  either  in  his  capacity  as  a  han¬ 
dler  or  in  his  capacity  as  a  dairy  farmer. 

(4)  A  listing  and  description  of  the 
resources  and  facilities  used  in  the  pro¬ 
duction.  processing,  and  distribution  of 
milk  which  the  applicant  desires  to  be 
determined  as  his  milk  production,  proc¬ 
essing,  and  distribution  unit  in  connec¬ 
tion  vdth  his  designation  as  a  producer- 
handler:  Provided,  That  all  milk  pro¬ 
duction  resources  and  facilities  owned, 
operated,  or  controlled  by  the  applicant 
either  directly  or  indirectly  shall  be  con¬ 
sidered  as  constituting  a  part  of  the  ap¬ 
plicant’s  milk  production  unit  in  the 
absence  of  proof  satisfactory  to  the  mar¬ 
ket  administrator  that  some  portion  of 
such  facilities  or  resomces  do  not  con¬ 
stitute  an  actual  or  potential  source  of 
milk  supply  for  the  applicant’s  operation 
as  a  producer-handler. 

(5)  Such  other  information  as  fnay  be 
required  by  the  market  administrator. 

(b)  Requirements.  (1)  The  handler 
has  and  exercises  (in  his  capacity  as 
a  handler)  complete  and  exclusive  con¬ 
trol  over  the  operation  and  manage¬ 
ment  of  a  plant  at  which  he  handles 
milk  received  from  production  facilities 
and  resources  (mOUng  herd,  buildings 
housing  such  herd,  and  the  land  on  which 
such  buildings  are  located)  the  operation 
and  management  of  which  also  are  under 
the  complete  and  exclusive  control  of 
the  handler  (in  his  capacity  as  a  dairy 
farmer),  all  of  which  facilities  and  re¬ 
sources  for  the  production,  processing, 
and  distribution  of  milk  constitute  an 
integrated  operation  over  which  the  han¬ 
dler  (in  his  capacity  as  a  producer-han¬ 
dler)  has  and  exercises  complete  and  ex¬ 
clusive  control. 

(2)  The  handler,  in  his  capacity  as  a 
handler,  handles  no  whole  milk,  fluid 
skim  milk,  or  cream  other  than  that  de¬ 
rived  from  the  milk  production  facilities 
and  resources  designated  as  constituting 
the  applicant’s  operation  as  a  producer- 
handler. 

(3)  The  handler  is  not,  either  directly 
or  indirectly,  associated  with  control  or 
management  of  the  operation  of  another 
plant  or  another  handler,  nor  is  another 
handler  so  associated  with  his  operation. 

(4)  The  handler  sells  more  than  an 
average  of  100  quarts  per  day  of  Class 
I-A  milk  to  persons  in  the  marketing 
area  other  than  to  other  plants. 

(5)  In  case  the  plant  of  the  applicant 
was  operated  by  a  handler  whose  desig¬ 


nation  as  a  producer-handler  previously 
had  been  cancelled  pursuant  to  para¬ 
graph  (c)  of  this  section,  the  quantity  of 
whole  milk,  fluid  skim  milk,  or  cream 
handled  duilng  the  12  months  preceding 
the  application  which  was  derived  from 
sources  other  than  the  designated  milk 
production  facilities  and  resources  con¬ 
stituting  the  applicant’s  operation  as  a 
producer-handler  is  less  than  the  volume 
set  forth  for  cancellation  pursuant  to 
subparagraphs  (3)  or  (4)  of  paragraph 

(c)  of  this  section. 

(c)  Cancellation.  The  designation  as 
a  producer-handler  shall  be  canceled 
under  conditions  set  forth  in  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph  or, 
except  as  specifled  in  subparagraphs  (3) 
and  (4)  of  this  paragraph,  upon  deter¬ 
mination  by  the  market  administrator 
that  any  of  the  requirements  of  para¬ 
graph  (b)  of  this  section  are  not  con¬ 
tinuing  to  be  met,  such  cancellation  to  be 
effective  on  the  first  day  of  the  month 
following  the  month  in  which  the  re¬ 
quirements  were  not  met. 

(1)  Milk  from  the  designated  produc¬ 
tion  facilities  and  resources  of  the  pro¬ 
ducer-handler  is  delivered  in  the  name 
of  another  person  as  pooled  milk  to  an¬ 
other  handler  or  except  in  the  months 
of  June  through  November  with  prior 
notice  to  the  market  administrator,  a 
dairy  herd,  cattle  bam.  or  milking  parlor 
is  transferred  to  another  person  who  uses 
such  facilities  or  resources  for  producing 
milk  which  is  delivered  as  pooled  milk 
to  another  handler.  This  provision, 
however,  shall  not  be  deemed  to  pre¬ 
clude  the  occasional  sale  of  individual 
cows  from  the  herd. 

(2)  A  dairy  herd,  cattle  barn,  or  milk¬ 
ing  parlor,  previously  used  for  the  pro¬ 
duction  of  milk  delivered  as  pooled  milk 
to  another  handler,  is  added  to  the 
designated  milk  production  facilities  and 
resources  of  the  producer-handler,  ex¬ 
cept  in  the  months  of  December  through 
May,  with  prior  notice  to  the  market 
administrator,  or  if  such  facilities  and 
resources  were  a  part  of  the  designated 
production  facilities  and  resources  during 
any  of  the  preceding  12  months.  This 
provision,  however,  shall  not  be  deemed 
to  preclude  the  occasional  piurchase  of 
individual  cows  for  the  herd. 

(3)  If  the  producer-handler  handles 
an  average  of  more  than  150  product 
pounds  per  day  each  or  in  aggregate  of 
whole  milk,  fluid  skim  milk,  or  cream, 
which  are  derived  from  sources  other 
than  the  designated  milk  production  fa¬ 
cilities  and  resources,  the  cancellation  of 
designation  shall  be  effective  the  first 
of  the  month  in  which  he  handled  such 
milk,  skim  milk,  or  cream. 

(4)  If  the  producer-handler  handles 
whole  milk,  fluid  skim  milk,  or  cream 
derived  from  sources  other  than  the 
designated  milk  production  facilities  and 
resources  in  a  volume  less  than  specifled 
in  subparagraph  (3)  of  this  paragraph, 
the  designation  shall  be  cancelled  effec¬ 
tive  on  the  first  of  the  month  following 
the  third  month  in  any  six-month  period 
in  which  the  producer-handler  handled 
such  milk,  skim  milk,  or  cream:  Pro¬ 
vided,  That  the  receipt  of  up  to  an  aver¬ 
age  of  ten  pounds  per  day  each  or  in 
aggregate  of  packaged  fluid  skim  milk 


or  cream  shall  not  be  counted  for  pur. 
poses  of  this  subparagraph. 

(d)  Public  announcement.  The  mar. 
ket  administrator  shall  publicly  an-  ^ 
nounce  the  name,  plant,  and  farm  loca- 
tion  of  persons  designated  as  producer, 
handlers,  and  those  whose  designations 
have  been  cancelled.  Such  announce¬ 
ments  shall  be  controlling  with  respect 
to  the  accounting  at  plants  of  other  han- 
dlers  for  milk  received  from  such  pro. 
ducer-handler  on  and  after  the  first 
of  the  month  following  the  date  of  such 
announcement. 

(e)  Burden  of  establishing  and  main-  I 
taining  producer -handler  status.  The.1 
burden  rests  upon  the  handler  who  is 
designated  as  a  producer-handler  (and 
upon  the  applicant  for  such  designation) 
to  establish  through  records  required 
pursuant  to  S  1002.54  that  the  require, 
ments  set  forth  in  pm'agraph  (b)  of  this 
section  have  been  and  are  continuing  to 
be  met  and  that  the  conditions  set  forth 
in  paragraph  (c)  of  this  section  for  can. 
cellation  of  designation  do  not  exist. 

§  1002.16  Another  order. 

’’Another  order”  means  an  order  issued 
by  the  Secretary  pursuant  to  the  Act, 
which  order  regulates  the  handling  of 
milk  in  a  marketing  area  other  than  that 
defined  in  this  part. 

§  1002.17  Pool  milk. 

’’Pool  milk”  means  any  milk  except  as 
set  forth  in  paragraphs  (a)  through  (h) 
of  this  section  which  is  pumped  at  the 
farm  into  a  tank  mounted  on  a  truck 
or  trailer  for  a  handler  who  has  in. 
eluded  such  milk  in  a  pool  bulk  tank 
unit  or  a  partial  pool  bulk  tank  unit,  or 
which  is  delivered  direct  from  farm  to  a 
pool  plant  or  a  partial  pool  plant  but  is 
not  put  into  a  tank  truck  prior  to  such 
delivery.  Each  dairy  farmer  delivering 
milk  to  a  partial  pool  plant  or  a  partial'^ 
pool  bulk  tank  unit  shall  be  considered 
to  have  delivered  pool  milk  for  his  pro. 
portionate  share  of  total  milk  delivered 
by  dairy  farmers  to  such  plant  or  unit. 

(a)  Milk  delivered  by  other  than  tank 
truck  direct  to  a  nonpool  plant,  or  de¬ 
livered  in  bulk  to  a  handler  who  has  not 
included  such  farm  in  a  pool  bulk  tank 
unit  or  a  partial  pool  bulk  tank  unit 

(b)  Milk  first  received  at  a  pool  plant 
which  otherwise  would  be  considered 
producer  milk  irnder  another  order  is. 
sued  pursuant  to  the  Act  to  the  extent 
that  such  milk  is  assigned  to  Class  m. 

(c)  Milk  first  received  at  a  pool  plant 
which  otherwise  would  be  considered 
producer  milk  imder  Part  1015  of  this 
chapter. 

(d)  Milk  delivered  by  a  ix>ol  bulk  tank 
imit  direct  to  a  plant  other  than  a  pool 
plant  or  a  partial  pool  plant  if  such  milk 
is  defined  as  producer  milk  under  an. 
other  order. 

(e)  Milk  which  is  pumped  into  a  tank 
truck  at  the  farm  for  delivery  to  a  han¬ 
dler  during  any  of  the  months  December 
through  June  if  any  milk  from  such 
farm  was  delivered  to  such  hanciler  as 
producer  milk  under  another  order  dur¬ 
ing  Any  of  the  preceding  months  of  Julj 
through  November  unless  such  farm  be¬ 
comes  part  of  a  partial  pool  bulk  tank 
unit. 
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(f)  Milk  delivered  to  a  partial  pool 
plant  set  forth  in  S  1002.29(a)  and  milk 
of  a  partial  pool  bulk  tank  unit  pursu¬ 
ant  to  §  1002.25(k)  (1)  in  excess  of  the 
quantity  of  such  milk  classified  as  Class 
I-A  and  Class  I-B  and  skim  milk  subject 
to  the  fiuid  skim  differential. 

(g)  Milk  delivered  to  a  partial  pool 
plant  set  forth  in  §  1002.29(b)  and  milk 
of  a  partial  pool  bulk  tank  imit  pursuant 
to  S  1002.25 (k)  (2)  in  excess  of  the  quan¬ 
tity  of  such  milk  classified  as  Class  I-A, 
or  as  skim  milk  subject  to  the  fiuid  skim 
differential  except  that  if  milk  is  shipped 
from  a  partial  pool  plant  in  the  401  miles 
and  over  freight  zone  to  a  plant,  from 
which  50  percent  or  more  of  the  gross 
receipts  of  milk  leave  in  the  form  of  milk 
in  consumer  packages  or  dispenser  in¬ 
serts  and  are  classified  as  Class  I-A,  all 
of  the  milk  so  shipped  shall  be  consid¬ 
ered  to  be  pool  milk  except  as  set  forth 
in  paragraph  (h)  of  this  section. 

(h)  Milk  delivered  to  a  partial  pool 
plant  or  a  partial  pool  bulk  tank  unit 
if  in  either  case  such  milk  is  considered 
producer  milk  imder  another  order  with 
a  provision  for  marketwide  equalization. 

§  1002.18  Market  administrator. 

'Market  administrator”  means  the 
sgency,  which  is  described  in  §§  1002.20 
through  1002.23  for  the  administration 
of  this  part. 

Market  Administrator 
§  1002.20  Selection,  removal,  and  bond. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  adminis¬ 
trator  who  shall  be  a  person  selected  and 
subject  to  removal  by  the  Secretary.  The 
market  administrator  shall,  within  45 
days  following  the  date  upon  which  he 
enters  upon  his  duties,  execute  and  de- 
ttver  to  the  Secretary  a  bond,  conditioned 
upon  the  faithful  performance  of  his 
duties,  in  an  amoimt  and  with  surety 
thereon  satisfactory  to  the  Secretary. 

§  1002.21  Compensation. 

The  market  administrator  shall  be 
entitled  to  such  reasonable  compensation 
as  shall  be  determined  by  the  Secretary. 

$  1002.22  Powers. 

The  market  administrator  shall  have 
the  following  powers: 

(a)  To  administer  the  terms  and  pro¬ 
visions  of  this  part: 

(b)  To  make  rules  and  regulations  to 
diectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
(rf this  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

S  1002.23  Duties. 

The  market  administrator,  in  addition 
to  the  duties  hereinafter  described,  shall: 

(a)  Keep  such  books  and  records  as 
will  clearly^  reflect  the  transactions  pro¬ 
dded  for  in  this  part; 

(b)  Submit  his  b^ks  and  records  to 
oamination  by  the  Secretary  at  any  and 
all  times; 

(c)  Furnish  such  information  and 
«uch  verifled  reports  as  the  Secretary 

request; 
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'  (d)  Obtain  a  bond  with  reasonable 
security  thereon  covering  each  employee 
who  handles  funds  entrusted  to  the  mar¬ 
ket  adniinistrator; 

(e)  Publicly  disclose,  after  reasonable 
notice,  the  name  of  any  person  who  has 
not  made  reports  pursuant  to  §§  1002.50, 
1002.51,  and  1002.53  or  made  pajmients 
required  by  §§  1002.70,  1002.71,  1002.72, 
1002.77,  1002.80,  1002.82,  1002.84,  and 
1002.90; 

(f)  Prepare  and  disseminate  for  the 
benefit  of  producers,  consumers,  and 
handlers  such  statistics  and  information 
concerning  the  operation  of  this  part  as 
do  not  reveal  confidential  information; 

(g)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  the  terms  and 
provisions  of  this  part; 

(h)  Pay  out  of  the  fimds  received  pur¬ 
suant  to  §  1002.90  the  cost  of  his  bond 
and  of  the  bonds  of  such  of  his  employees 
as  handle  funds  entrusted  to  the  market 
administrator,  his  own  compensation, 
and  all  other  expenses  which  will  neces¬ 
sarily  be  incurred  by  him  for  the  main¬ 
tenance  and  functioning  of  his  office  and 
the  performance  of  his  duties; 

(i)  Maintain  a  main  office  and  such 
branch  offices  as  may  be  necessary ;  and 

(j)  Promptly  notify  a  handler,  upon 
receipt  of  the  handler's  written  request 
therefor,  of  Ids  determination:  as  to 
whether  one  or  more  plants  exist  at  a 
specified  location,  as  to  whether  any 
specified  item  constitutes  a  part  of  the 
handler’s  plant,  or  as  to  which  plant  a 
specified  item  is  a  part  in  the  event 
that  the  particular  premises  in  question 
constitutes  more  than  one  plant:  Pro¬ 
vided,  That  if  the  request  of  the  handler 
is  for  revision  or  affirmation  of  a  pre¬ 
vious  determination,  there  is  set  forth 
in  the  request  a  statement  of  what  the 
handler  believes  to  be  the  changed  con¬ 
ditions  which  make  a  new  determination 
necessary.  If  a  handler  has  been  notified 
in  writing  of  a  determination  with  re¬ 
spect  to  an  establishment  operated  by 
him,  any  revision  of  such  determination 
shall  not  be  effective  prim*  to  the  date 
on  which  such  handler  is  notified  of 
the  revised  determination. 

Pool  Plants  and  Bulk  Tank  Units 
§  1002.24  Regular  pool  plants. 

A  plant  may  be  designated  a  regular 
pool  plant  pursuant  to  either  paragraph 
(a)  or  paragraph  (b)  of  this  section. 
Designation  shall  be  applicable  to  the 
plant  as  such  and  subject  to  cancella¬ 
tion  only  pursuant  to  §  1002.27,  regard¬ 
less  of  change  in  the  person  owning  or 
operating  the  plant.  The  market  admin¬ 
istrator  shall  be  notified  by  the  handlers 
involved  of  any  transfer  from  one  per¬ 
son  to  another  of  ownership  or  opera¬ 
tion  of  a  pool  plant. 

(a)  Any  plant  shall  be  designated  a 
pool  plant  upon  determination  by  the 
Secretary  that  the  provisions  of  sub- 
paragraphs  (1)  through  (4)  of  this  sec¬ 
tion  have  been  met.  Not  later  than  the 
end  of  the  month  following  the  month 
in  which  an  application  is  received  by 
the  Secretary  pursuant  to  subparagraph 
(1)  of  this  section,  the  Secretary  shall 
either  determine  that  the  provisions  of 
subparagraphs  (1)  through  (4)  of  this 
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section  either  have  been  met  or  have  not 
been  met,  or  notify  the  applicant  that 
additional  information  is  needed  prior 
to  making  a  determination.  Such  desig¬ 
nation  shall  be  effective  the  first  of  the 
month  following  the  date  of  designation 
and  shall  continue  imtil  such  designation 
is  canceled  pursuant  to  S  1002.27:  Pro¬ 
vided,  That  notwithstanding  the  provi¬ 
sions  of  subparagraphs  (1)  through  (4) 
of  this  section,  any  plant  which  for  the 
month  of  Jirne  1957  had  a  designation 
pursuant  to  §§  927.20,  927.22,  or  927.25 
as  then  in  effect,  and  which  is  not  can¬ 
celed  prior  to  the  effective  date  of  this 
section,  is  hereby  designated  a  regular 
pool  plant  from  tiie  effective  date  of  this 
section  imtil  such  designation  is  can¬ 
celed  pursuant  to  §  1002.27:  Provided 
further.  That  notwithstanding  the  pro¬ 
visions  of  subparagraphs  (1)  through 
(4)  of  this  section,  any  plant  for  which 
an  application  is  filed  by  the  operator 
with  the  market  administrator  by  not 
later  than  15  days  after  the  effective  date 
of  this  section,  and  which  had  a  pool 
plant  designation  of  any  kind  for  each 
of  the  12  months  of  April  1956  through 
March  1957,  or  as  to  which  it  is  de¬ 
termined  by  the  market  administrator 
that  50  percent  or  more  of  the  milk  re¬ 
ceived  at  the  plant  from  dairy  farmers 
during  the  12-month  period  of  April  1956 
through  March  1957  was  utilized  as  fiuid 
milk  in  the  marketing  area,  is  hereby 
designated  a  regular  pool  plant  from  the 
effective  date  of  this  section  until  such 
designation  is  canceled  pursuant  to 
§  1002.27. 

(1)  An  application  by  the  operator  of 
the  plant  for  such  determination  has 
been  addressed  to  the  Secretary  and  filed 
at  the  office  of  the  market  administrator: 
Provided.  That  if  50  percent  or  more  of 
the  dairy  farmers  delivering  milk  at  such 
plant  deliver  such  milk  for  the  account 
of  a  cooperative  association  which  does 
not  operate  the  plant  but  for  which  milk 
such  association  receives  payment,  an 
application  must  be  filed  by  such  cooper¬ 
ative  association  as  well  as^the  person 
operating  the  plant. 

(2)  The  plant  is  located  in  New  York, 
New  Jersey,  or  J’ennsylvania. 

(3)  The  plant  was  a  pool  plant  either 
pursuant  to  paragraphs  (a)  and  (b)  of 
§  1002.28  hereof,  or  pursuant  to  §  927.27 
as  in  effect  immediately  prior  to  the 
effective  date  of  this  section,  for  each  of 
the  12  months  immediately  preceding 
the  month  during  which  an  application 
is  filed. 

(4)  The  operating  requirements  of 
§  1002.26  are  being  met. 

(b)  A  plant  may  be  designated  at  any 
time  as  a  regular  pool  plant  upon  sq)pli- 
cation  made  by  the  person  operating  the 
plant  to  the  Secretary  showing  that  the 
plant  is  a  replacement  for  one  or  more 
pool  plants,  designated  pursuant  to  this 
section,  which  are  operated  by  him  and 
that  substantially  all  of  the  dairy  farm¬ 
ers  delivering  milk  at  the  plant  previous¬ 
ly  delivered  milk  to  the  pool  plant  or 
plants  replaced. 

§  1002.25  Bulk  tank  units. 

Any  handler  receiving  milk  from  farms 
in  a  tank  truck  shall  establish  such  farms 
in  one  or  more  pool  bulk  tank  units 
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(hereinafter  called  “units")  each  con¬ 
sisting  of  one  or  more  farms,  in  accord¬ 
ance  with  provisions  of  this  section.  The 
milk  of  any  farm  included  in  a  bulk 
tank  unit  shall  be  considered  for  pricing 
purposes  as  having  been  received  by  the 
handler  in  the  bulk  tank  unit  at  the  near¬ 
est  point  of  the  township  (as  determined 
pursuant  to  S  1002.42(b) )  in  which  such 
farm  is  located.  Any  handler  who  re¬ 
ceives  milk  at  a  pool  plant  or  a  plant  dis¬ 
tributing  milk  in  the  marketing  area 
which  is  delivered  from  a  farm  to  such 
plant  in  a  tank  truck  shall  be  deemed  to 
have  received  such  milk  from  a  unit, 
pool,  partial  pool,  or  nonpool,  and  any 
handler  who  receives  bulk  milk  from  a 
farm  in  a  tank  truck  containing  pool 
milk  shall  be  deemed  to  have  received 
such  milk  from  a  farm  of  a  unit  either 
pool,  partial  pool,  or  nonpool. 

(a)  Handlers  who  may  establish, 
maintain,  and  be  responsible  for  pool 
units  are  as  follows: 

(1)  A  handler  who  operates  a  pool 
plant  or  a  handler  who  operates  a  plant 
from  whi(di  Class  I-A  milk  is  distributed 
in  the  marketing  area  other  than  to 
another  plant:  Provided,  That  a  handler 
who  is  affiliated  with  or  is  a  subsidiary 
of  a  handler  operating  a  pool  plant  may 
also  operate  pool  units  if  both  handlers 
notify  the  market  administrator  in  writ¬ 
ing  of  such  relationship:  Provided  fur¬ 
ther,  'Hiat  such  handler  who  operates  a 
distributing  plant  but  not  a  pool  plant 
to  be  eligible  to  maintain  a  pool  unit  for 
any  month  must  have  milk  of  such  unit 
for  such  month  classified  as  Class  I-A 
and  I-B  in  a  percentage  at  least  as  great 
as  the  utilization  percentage  computed 
pursuant  to  S  1002.40(a)  (3)  for  the  same 
month  of  the  preceding  year. 

(2)  A  cooperative  handler  who  does 
not  operate  a  plant  but  who  receives  milk 
from  farms  in  a  tank  truck  and  delivers 
such  milk  to  plants  of  other  handlers  if 
such  cooperative  for  12  months  has  been 
qualified  as  a  basis  for  payments  pur¬ 
suant  to  S  1002.81  or  if  such  cooperative 
hft.*;  operated  a  pool  unit  for  12  consecu¬ 
tive  months:  Provided,  That  such  coop¬ 
erative  must  meet  the  definition  of  a 
cooperative  set  forth  in  §  1002.81(a)  (1). 

(3)  Any  otiier  cooperative  handler 
who  does  not  operate  a  plant  if  such 
cooperative  meets  the  definition  of  a 
cooperative  set  forth  in  S  1002.81(a)(1) 
subject  to  the  conditions  of  this  section. 

(4)  For  the  months  specified  in  sub¬ 
division  (i)  or  (ii)  of  this  subparagraph, 
any  other  handler  operating  a  imit  in 
any  of  the  months  of  April,  May,  or  June 
which  unit  had  for  such  month  any  milk 
classified  as  Class  I-A  (on  some  basis 
other  than  failure  to  account  for  such 
milk)  and  had  a  total  Class  I-A  and 
Class  I-B  classification  in  a  percentage 
at  least  as  great  as  the  utili^tion  ad¬ 
justment  percentage  (as  calculated  pur¬ 
suant  to  §  1002.40(a)(3))  for  the  same 
month  in  the  preceding  year. 

(i)  Such  month. 

(ii)  Each  of  the  months  through 
March  following  such  month  except  for 
any  month  when  the  Class  I-B  or  com¬ 
bined  Class  I-A  and  Class  I-B  of  such 
unit  is  less  than  60  percent. 

(b)  The  handler  may  establish  the 
units  in  any  manner  chosen  by  him,  sub¬ 
ject  to  the  following  limitations: 


(1)  Each  unit  shall  have  a  headquar¬ 
ters  where  the  basic  record  of  receipts 
and  butterfat  tests  of  milk  from  each 
farm  are  maintained  and  where  there  is 
maintained  the  basic  record  of  each  re¬ 
ceipt  and  each  delivery  of  milk  by  each 
tank  truck  receiving  milk  from  farms 
of  the  unit  and  related  details  with  re¬ 
spect  to  the  movement  of  such  milk. 

(2)  Each  unit  shall  be  given  a  name 
indicating  the  general  geographic  area 
in  which  farms  comprising  such  unit  are' 
located. 

(3)  The  handler  shall  declare  whether 
each  unit  is  to  be  operated  as  a  pool  unit. 
Farms  from  which  the  milk  is  to  be 
pooled  shall  be  established  in  a  separate 
unit  from  those  which  are  not  to  be  pool. 

(4)  Farms  in  the  area  specified  in 
paragraph  (e)  of  this  section  shall  be  in 
units  separate  from  farms  in  the  area 
specified  in  paragraph  (f )  of  this  section. 

(c)  Except  as  set  forth  in  subpara¬ 
graphs  (1)  through  (5)  of  this  para¬ 
graph,  a  handler  may  declare  that  a  iinit 
is  to  be  operated  as  a  pool  unit  and  at 
any  time  may  add  a  farm  to  a  pool  unit: 
Provided,  That  the  milk  of  such  unit  or 
farm  is  delivered  to  a  pool  plant  or  a 
plant  from  which  Class  I-A  milk  is  dis¬ 
tributed  in  the  marketing  area  on  one 
day  of  the  first  month  in  which  it  is  to 
be  pooled  and  is  under  full  approval  for 
fiuid  use  by  the  health  authority  or 
authorities  approving  such  plant:  Pro¬ 
vided  further.  That  a  handler  pursuant 
to  paragraph  (a)  (4)  of  this  section  may 
not  add  farms  to  a  pool  unit  during  the 
months  of  July  through  March  unless 
his  Class  I-A  milk  exceeds  the  total  re¬ 
ceipts  of  milk  from  the  pool  unit,  and  in 
the  latter  case  he  may  add  only  the 
smallest  number  of  farms  necessary  to 
provide  sufficient  milk  to  cover  all  Class 
I-A  and  fluid  skim  milk  utilization. 

(1)  If  the  unit  is  a  declared  nonpool 
unit  or  if  the  farm  is  a  part  of  a  de¬ 
clared  nonpool  of  such  handler,  the  unit 
or  farm  may  be  changed  to  a  pool  status 
only  beginning  the  first  day  of  a  month 
upon  notice  to  the  market  administrator 
by  not  later  than  the  10th  day  of  such 
month.  If  the  notice  is  filed  after  the 
10th  day  of  the  month,  the  effective  date 
shall  be  the  first  day  of  the  following 
month  except  as  specified  in  subpara¬ 
graph  (5)  of  this  paragraph. 

(2)  In  the  period  of  December  through 
June,  no  new  pool  unit  may  be  estab¬ 
lished,  no  nonpool  or  partial  pool  unit 
may  be  declared  to  be  a  pool  unit,  and 
no  farm  may  be  added  to  a  pool  unit  if 
the  handler  caused,  as  specified  in  para¬ 
graph  (d)  of  this  section,  any  pool  unit 
or  any  farm  of  a  pool  unit  to  become 
nonpool  in  the  period  of  July  through 
November  immediately  preceding:  Pro¬ 
vided,  That  this  limitation  i^all  not  pre¬ 
vent  the  handler  from  including  in  a  pool 
unit  a  farm  which  for  the  first  time  has 
converted  from  can  delivery  to  bulk 
tank  delivery  and  from  which  the  han¬ 
dler  received  as  pool  milk  all  milk  de¬ 
livered  by  such  farm  in  cans  for  a  period 
of  30  days  immediately  preceding:  Pro¬ 
vided  further.  That  except  in  the  case 
set  forth  in  paragraph  (d)  (3)  of  this  sec¬ 
tion  this  subparagraph  shall  not  be  ap¬ 
plicable  if  the  farm  which  is  caused  to 
become  nonpool  thereby  becomes  a  pro¬ 


ducer  form  under  another  order  with  % 
provision  for  marketwide  equalization. 

(3)  No  farm  which  was  caused  to  be« 
come  nonpool  may  be  made  a  part  of  a 
pool  unit  by  a  handler  set  forth  in  sub¬ 
divisions  (i)  through  (iv)  of  this  sub- 
paragraph  until  after  the  passage  of  % 
complete  April-May-June  period  follow¬ 
ing  the  time  such  farm  was  caused  to  be¬ 
come  nonpool: 

(i)  The  handler  who  caused  the  farm 
to  become  nonpool. 

(ii)  The  handler  or  other  person  who 
received  the  milk  as  nonpool  milk. 

(iii)  A  handler  who  is  substantially 
under  the  same  management  control,  or 
ownership  as  ttie  handler  or  other  per¬ 
son  set  forth  in  subdivisions  (i)  or  (ii) 
of  this  sul^ragraph. 

(iv)  A  handler  who  receives  the  miifc 
through  arrangement  with  the  handler 
or  other  person  set  forth  in  subdivisions 
(i),  (ii).  or  (iii)  of  this  subparagraph. 

(4)  A  handler  may  transfer  a  farm 
from  one  pool  unit  to  another  of  his  pool 
units  on  the  first  day  of  any  month  upon 
notice  to  the  market  administrator  by 
not  later  than  the  10th  day  of  such 
month. 

(5)  A  farm  shall  automatically  be 
added  to  a  pool  unit  or  a  nonpool  unit 
shall  automatically  become  a  pool  unit 
effective  the  first  day  of  any  month  in 
which  any  of  the  milk  of  such  farm  or 
unit  is  assigned  pursuant  to  §  1002.35  to 
Class  I-A  or  skim  milk  subject  to  the 
fluid  skim  differential  unless  the  handler 
is  precluded  from  doing  so  pursuant  to 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph  or  unless  such  milk  is  considered 
producer  milk  under  another  order  with 
a  provision  for  marketwide  equalization. 
If  some  but  not  all  milk  received  from 
such  farms  previously  a  part  of  a  non¬ 
pool  unit  is  assigned  to  Class  I-A,  the 
handler  operating  such  unit  has  imtil  the 
time  of  filing  the  report  required  pur¬ 
suant  to  9  1002.50  to  specify  which  farms 
are  to  be  added  to  a  pool  unit  and  if  upon 
verification  by  audit  the  market  ad¬ 
ministrator  finds  that  other  milk  of  a 
declared  non-pool  unit  is  assigned  to 
Class  I-A  or  skim  milk  subject  to  the  fluid 
skim  differential,  the  handler  operating 
such  unit  has  until  ten  days  after  notifi¬ 
cation  by  the  market  administrator  to 
specify  which  farms  are  to  be  added  to  a 
pool  unit.  In  absence  of  such  specffi^ 
tion,  all  eligible  farms  shall  be  added  to 
the  pool  unit. 

(d)  A  handler  may  cause  a  pool  unit 
or  a  farm  which  is  a  part  of  a  pool  unit 
to  become  nonpool  by  the  methods  set 
forth  in  subparagraphs  (1)  through  (4) 
of  this  paragraph:  Provided,  That  the 
failure  of  a  unit  to  meet  the  pool  re¬ 
quirements  set  forth  in  paragraph  (f) 
of  this  section  shall  not  be  considered  for 
purposes  of  this  paragraph  to  be  a 
change  of  pool  status  caused  by  the  han¬ 
dler:  Provided  further.  That  a  handler 
pursuant  to  paragraph  (a)  (4)  of  this 
section  must  continue  in  a  pool  unit  any 
farm  which  was  a  part  of  such  hanffier’s 
pool  unit  in  any  of  the  months  of  April, 
May,  or  June  preceding  from  which  he 
receives  milk  or  from  which  any  other 
handler  receives  milk  through  arrange¬ 
ment  with  him:  Provided  further.  That 
if  a  unit  operated  by  a  handler  is  re¬ 
ported  by  another  handler  which  is  a  co- 
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curative,  the  actions  specified  in  sub- 
paragraphs  (1) ,  (2) ,  and  (4)  of  this  par¬ 
agraph  must  be  concurred  in  by  such 
cooperative  handler. 

<1)  The  handler  may  change  the 
status  of  a  declared  pool  unit  to  a  de¬ 
clared  nonpool  unit  effective  the  first 
day  of  any  month  upon  notice  to  the 
market  administrator  by  not  later  than 
the  10th  day  of  such  month.  If  the 
notice  is  filed  after  the  10th  day  of  the 
month,  the  effective  date  shall  be  the 
first  day  of  the  following  month. 

(2)  The  handler  may  transfer  a  farm 
from  a  pool  unit  to  a  nonpool  unit  ef¬ 
fective  the  first  day  of  any  month  upon 
notice  to  the  market  administrator  by 
not  later  than  the  10th  day  of  such 
month.  If  the  notice  is  filed  after  the 
10th  day  of  the  month,  the  effective  date 
shall  be  the  first  day  of  the  following 
month. 

(3)  The  handler  may  so  operate  a 
unit  located  in  the  area  specified  in  par- 
ign^h  (e)  of  this  section  that  its  pool 
status  is  canceled  pursuant  to  §  1002.27. 

(4)  The  handler  may  arrange  for  the 
milk  of  a  farm  in  his  pool  unit  to  be 
ddivered  to  another  person  as  nonpool 
milk.  Any  delivery  of  milk  by  a  farm 
in  a  handler’s  pool  unit  to  another  person 
as  nonpool  milk  shall  be  considered  to 
have  been  arranged  by  such  handler 
unless  such  handler  can  establish  that 
such  other  person  is  not  substantially- 
under  the  same  management,  control,  or 
ovnership  as  such  handler  and  that  such 
handler  was  in  no  way  a  party  to  such 
Donpool  delivery. 

(e)  A  declared  pool  unit  must  be  op¬ 
erated  to  meet  the  requirements  set 
for&  in  §  1002.26  if  the  farms  of  such 
unit  are  located  in  the  following  area: 
New  York;  New  Jersey;  the  coimties  of 
Addison,  Rutland,  and  Bennington  in 
Vermont;  the  county  of  Berkshire  in 
Uassachusetts;  or  in  Pennsylvania. 
Failure  to  meet  such  requirements  shall 
riftirp  such  declared  pool  unit  subject  to 
nspension  and  cancellation  piusuant  to 
the  procedure  set  forth  in  S  1002.27. 
Tl^  paragraph  shall  not  be  applicable 
to  a  cooperative  handler  specified  in 
paragraph  (a)  (3)  of  this  section. 

(f)  A  declared  pool  unit  made  up  of 
farms  located  outside  the  area  specified 
in  paragraph  (e)  of  this  section  or  a  de¬ 
clared  pool  unit  made  up  of  farms  spec¬ 
ified  in  paragraph  (e)  of  this  section 
and  operated  by  a  cooperative  handler 
oedfled  in  paragraph  (a)(3)  of  this 
section  shall  be  a  pool  unit  in  the  months 
of  July  through  March  if  at  least  25  per¬ 
cent  of  the  milk  in  such  unit  is  delivered 
in  such  month  to  pool  plants,  and  shall 
be  a  pool  unit  in  the  months  of  April 
through  June  qnly  if  60  percent  of  the 
milk  of  such  unit  was  received  at  pool 
plants  during  the  period  of  October 
through  December  immediately  preced¬ 
ing  or  if  such  handler  received  no  milk 
of  such  unit  or  from  farms  of  such  unit 
in  the  preceding  October  through  De¬ 
cember. 

(g)  Any  unit  declared  to  be  a  pool 
unit  shall  be  designated  a  pool  unit  in 
any  month  (1)  if  the  handler  is  quali¬ 
fied  in  such  month  pursuant  to  para¬ 
graph  (a)  of  this  section,  (2)  if  such 
unit  meets  all  the  requirements  of  this 


section  applicable  to  it  to  be  a  pool  unit, 
or  (3)  if  the  designation  of  such  imit 
has  not  been  cancelled  pursuant  to 
§  1002.27. 

(h)  Each  handler  shall  report  to  the 
market  administrator,  not  later  than 
the  20th  day  of  the  month  in  which  this 
paragraph  becomes  effective,  the  name 
and  headquarters  of  each  unit  estab¬ 
lished  by  him,  the  identification  of  the 
farms  included  in  each  unit,  and  his 
declared  status  (pool  or  nonpool)  of  each 
unit.  Thereafter,  each  handler  shall 
report  by  not  later  than  the  10th  day 
of  the  month  any  changes  in  units  dur¬ 
ing  the  preceding  month  and  as  of  the 
first  day  of  such  month. 

(i)  Whenever  the  market  administra¬ 
tor  finds  that  a  handler  has  received  bulk 
tank  milk  from  a  farm  required  to  be 
included  in  an  established  imit  but  which 
has  not  been  so  included,  he  shall  tenta¬ 
tively  assign  such  farm  to  a  unit  and 
promptly  notify  the  handler  of  such 
action.  Unless  otherwise  requested  by 
the  handler  within  10  days  of  such  no¬ 
tice,  the  tentative  assigiunent  by  the 
market  administrator  will  become  final. 

(j)  Whenever  the  market  administra¬ 
tor  finds  that  a  handler  has  caused  milk 
to  become  nonpool  pursuant  to  para¬ 
graph  (d)  (4)  of  this  section  he  shall 
prompt^  notify  the  handler  of  such  find¬ 
ing.  Within  10  days  of  such  notice  the 
handler  may,  except  as  to  any  such  milk 
pooled  under  another  order,  (1)  make  a 
written  claim  that  the  failure  to  include 
the  milk  involved  as  pool  milk  was  an 
error  and,  in  such  event,  the  market  ad¬ 
ministrator  shall  pool  such  milk  and 
rescind  his  finding,  or  (2)  make  a  written 
offer  to  submit  proof  that  he  had  not 
caused  such  milk  to  become  nonpool.  In 
the  latter  event,  the  market  administra¬ 
tor  shall  examine  such  proof  and  shall 
either  rescind  his  original  filnding  or  con¬ 
firm  it.  Failure  to  respond  to  the  market 
administrator’s  notice  shall  be  deemed  to . 
confirm  the  finding. 

(k)  Units  other  than  those  which  are 
pool  units  pursuant  to  paragraph  (g)  of 
this  section  shall  be  designated  partial 
pool  units  if  they  meet  the  provisions  set 
forth  in  subparagraphs  (1)  and  (2)  of 
this  paragraph. 

(l)  Any  nonpool  unit  which  would 
have  been  automatically  made  a  pool  unit 
pursuant  to  paragraph  (c)(5)  of  this 
section  except  that  the  handler  is  pre¬ 
cluded  from  adding  farms  thereof  to  a 
pool  unit  pursuant  to  paragraphs  (c)  (2) 
and  (c)  (3)  of  this  section.  If  a  unit  of 
a  handler  becomes  a  partial  pool  unit 
pursuant  to  this  subparagraph,  all  of  the 
handler’s  pool  units  and  partial  pool 
units  shall  be  combined  and  the  milk  of 
the  partial  pool  units  assigned  to  Class 
m  of  such  combined  total  prior  to  any 
of  the  partial  pool  unit  milk  being  as¬ 
signed  to  Class  I-A. 

(2)  Any  unit  the  milk  of  which  fails 
to  meet  the  pooling  requirements  of 
paragraph  (f)  of  this  section,  or  any 
unit  operated  by  a  handler  not  specified 
in  paragraph  (a)  of  this  section,  as  being 
eligible  to  establish  and  medntain  pool 
units,  or  any  unit  made  up  of  farms 
located  in  the  401  miles  and  over  freight 
zone  unless  the  handler  operating  such 
unit  is  eligible  to  establish  a  pool  unit 


and  has  specifically  requested  such  unit 
to  be  so  designated. 

(1)  The  market  administrator  shall 
publicly  announce  the  names  of  handlers 
establishing  pool  units  and  the  names 
and  headquarters  of  such  units.  He  shall 
also  publicly  announce  any  change  in  the 
pool  status  of  such  units,  and  the  names 
of  handlers  who  are  ineligible  to  add 
farms  to  a  pool  unit  under  the  terms  set 
forth  in  paragraph  (c)  (3)  of  this  section. 

§  1002.26  Operating  requirements. 

The  person  operating  a  pool  plant 
designated  pursuant  to  S  1002.24  or  a 
declared  pool  unit  consisting  of  farms 
in  the  area  specified  in  S  1002.25(e)  shall 
stipulate  to  each  of  the  following  re¬ 
quirements: 

(a)  Be  willing  to  dispose  of  as  Class 
I-A  milk  in  the  marketing  area  milk 
received  at  the  plant  or  on  the  unit  from 
dfdry  farmers  and  agree  that  if  a  plant 
designation  is  cancelled  for  failure  to 
meet  this  requirement,  the  Class  I-A  and 
Class  I-B  milk  of  such  plant  through  the 
partial  pool  plant  provision  shall  be 
priced  and  equalized  from  the  effective 
date  of  cancellation  through  the  follow¬ 
ing  June  30. 

(b)  Keep  such  control  ov^  the  sani¬ 
tary  conditions  under  which  milk  re¬ 
ceived  at  the  plant  or  on  the  unit  is  pro¬ 
duced  and  handled  that  the  milk  can 
meet  the  requirements  of  a  source  of 
milk  for  the  marketing  area:  Provided, 
That  approval  by  a  health  authority  of 
the  plant  as  a  source  of  milk  for  the 
marketing  area  shall  constitute  sufficient 
evidence  that  this  requirement  is  being 
met  even  though  such  approval  is  re¬ 
stricted  to  prohibit  shipment  to  the  mar¬ 
keting  area  of  milk  for  specified  periods 
during  which  permission  is  given  by  such 
health  authority  for  receiving  unap¬ 
proved  milk  or  skim  milk  at  the  plant 
or  for  shipment  of  approved  skim  milk 
from  such  plant;  and 

(c)  Have  no  commitments  for  disposi¬ 
tion  of  milk  that  prevent  him  from  utiliz¬ 
ing  milk  as  set  forth  in  §  1002.27(g). 

§  1002.27  Suspension  and  cancellation 
of  designati<m. 

The  designation  of  a  pool  plant  pur¬ 
suant  to  §  1002.24  or  of  a  declared  pool 
unit  consisting  of  farms  in  the  area 
specified  in  S  1002.25(e)  may  be  sus¬ 
pended  or  canceled  under  any  of  the  fol¬ 
lowing  provisions; 

(a)  The  designation  shall  be  canceled 
effective  on  the  first  of  the  month  fol¬ 
lowing  the  filing  with  the  market  ad¬ 
ministrator,  and  on  a  form  prescribed  by 
him,  of  an  application  by  the  handler 
operating  the  plant:  Provided,  That  a 
plant  whose  designation  is  so  canceled 
on  the  first  of  any  of  the  months  of  Au¬ 
gust  through  November  shall  be  a  pool 
plant  if  it  meets  the  provisions  of  para¬ 
graph  (e)  of  §  1002.28,  and  shall  not  be 
a  pool  plant  pursuant  to  any  other  pro¬ 
vision  of  this  order  prior  to  December  1 
following  such  cancellation:  Provided 
further.  That  such  application  for  can¬ 
cellation  shall  be  accompanied  by  proof 
that  the  handler,  if  not  a  coopera¬ 
tive  association  qualified  pursuant  to 
S  1002.81  has  notified  any  qualified  co- 
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operative  association  which  has  any 
members  who  deliver  milk  to  such  plant, 
and  has  notified  individually  all  pro¬ 
ducers  delivering  to  such  plant  who  are 
not  members  of  such  qualified  coopera¬ 
tive  association,  of  his  intention  to  make 
such  application:  Provided  further.  That 
if  50  percent  or  more  of  the  producers 
delivering  milk  at  such  plant  deliver 
such  milk  for  the  account  of  a  coopera¬ 
tive  association  which  does  not  operate 
the  plant  but  for  which  milk  such  asso¬ 
ciation  receives  pa3nnent,  an  application 
must  be  made  by  such  cooperative  asso¬ 
ciation  as  well  as  by  the  handler  oper¬ 
ating  the  plant:  Provided  further.  That 
if  a  handler  applies  for  a  replacement 
designation  pursuant  to  S  1002.24(b) ,  the 
designation  of  the  plant  or  plants  re¬ 
placed  shall  be  canceled  automatically 
at  the  time  the  replacement  designation 
becomes  effective. 

(b)  The  designation  of  any  plant  which 
on  June  15  of  any  year  is  not  approved 
by  a  health  authority  as  a  source  of  milk 
for  the  marketing  area  shall  be  auto¬ 
matically  suspended  effective  on  August 
1  of  such  year  unless  the  absence  of  such 
approval  is  a  temporary  condition  cov¬ 
ering  a  period  of  not  more  than  15  days: 
Provided,  That  the  designation  of  a  plant 
approved  by  a  health  authority  as  a 
source  of  milk  for  the  marketing  aiea, 
even  though  such  approval  is  restricted 
to  prohibit  shipment  to  the  marketing 
area  of  milk  for  specified  periods  during 
which  permission  is  given  by  such  health 
authority  for  receiving  unapproved  milk 
or  skim  milk  at  the  plant  or  for  shipment 
of  approved  skim  milk  from  such  plant, 
shall  not  be  suspended  pursuant  to  this 
provision. 

(c)  The  designation  of  any  plant  or 
unit  shall  be  suspended,  effective  no 
sooner  than  10  days  nor  later  than  20 
days  after  the  date  of  mailing  of  notice, 
by  registered  letter,  to  the  handler, 
whenever  the  market  administrator,  sub¬ 
ject  to  the  limitations  set  forth  in  para¬ 
graphs  (g)  and  (i)  of  this  section,  finds 
on  the  basis  of  available  information 
that  the  handler  operating  the  plant  or 
unit  is  not  meeting  the  requirements  set 
forth  in  §  1002.26:  Provided,  That,  if  the 
handler  operating  the  plant  or  unit  is 
not  a  cooperative  association  qualified 
pursuant  to  §  1002.81,  the  market  ad¬ 
ministrator  shall  notify  any  qualified 
cooperative  association  which  has  any 
members  who  deliver  milk  to  such  plant 
or  unit,  and  shall  also  notify  individually 
all  producers  delivering  to  such  plant  or 
unit  who  are  not  members  of  such  qual¬ 
ified  cooperative  association,  of  such 
suspension  of  designation. 

(d)  In  the  case  of  suspension  piirsuant 
to  this  section  of  the  designation  of  one 
or  more  plants  or  units  for  failure  to 
meet  the  requirements  of  §  1002.26(a)  or 
(c)  the  handler  operating  such  plant  or 
unit  may  select,  prior  to  the  effective  date 
of  such  suspension,  one  or  more  other 
pool  plants  or  pool  units  consisting  of 
farms  in  the  area  specified  in  §  1002.25 

(e)  for  suspension  in  lieu  thereof  if, 
during  the  preceding  month,  the  quan¬ 
tity  of  pool  milk  received  from  producers 
at  such  substituted  plants  or  units  was 
not  less  than  the  quantity  of  pool  milk 
received  from  producers  at  the  plants  or 


tmits  named  for  suspension.  The  han¬ 
dler  may  also  select  the  order  in  which 
plant  or  unit  designations  are  to  be  can¬ 
celed  in  the  event  of  a  later  determina¬ 
tion  by  the  Secretary  canceling  the  des¬ 
ignation  of  some  but  not  all  of  the  plants 
or  units  suspended. 

(e)  Not  later  than  10  days  after  the 
effective  date  of  suspension  of  designa¬ 
tion  pursuant  to  this  section,  the  han¬ 
dler  operating  the  plant  or  unit  may 
apply  to  the  Secretary  for  a  review.  If 
the  handler  fails  to  so  apply  for  such 
review,  the  designation  shall  be  can¬ 
celed  as  of  the  effective  date  of  the 
suspension.  If  the  handler  does  so  apply, 
the  Secretary  shall,  after  review,  either 
determine  that  the  requirements  set 
forth  in  §  1002.26  have  been  met  and 
order  the  suspension  revoked,  or  deter¬ 
mine  that  such  requirements  have  not 
been  met  and  order  the  designation  can¬ 
celed  as  of  the  effective  date  of  the  sus¬ 
pension:  Provided,  That,  if  the  Secretary 
has  made  no  determination  within  two 
months  after  the  end  of  the  month  in 
which  the  suspension  was  made  effective, 
but  later  orders  the  designation  canceled, 
such  cancellation  shall  be  effective  as  of 
the  first  of  the  month  following  the  date 
of  such  determination. 

(f)  Beginning  with  the  effective  date 
of  a  suspension  pursuant  to  this  section, 
and  imtil  the  Secretary  has  either  or¬ 
dered  the  designation  canceled  or 
ordered  the  suspension  revoked,  the 
plant  or  unit  shall  be  treated  as  a  pool 
plant  or  pool  unit:  Provided,  That  all 
payments  into  or  out  of  this  producer 
settlement  fund  (except  such  pasnnents 
on  the  basis  of  operations  during  a 
month  in  which  the  plant  meets  the  re¬ 
quirements  of  8  1002.28  or  the  unit  meets 
the  requirements  of  §  1002.25(g)  shall  be 
held  in  reserve  by  the  market  adminis¬ 
trator  until  an  order  is  issued  by  the 
Secretary,  but  not  longer  than  two 
months  after  the  end  of  the  month  in 
which  the  suspension  was  made  effective. 

(g)  No  pool  plant  or  pool  iinit  desig¬ 
nation  shall  be  suspended  for  failure  to 
meet  the  requirements  of  §  1002.26(a) 
except  under  the  following  conditions: 

( 1 )  A  meeting  has  been  held  no  sooner 
than  three  days  after  notice  by  the  mar¬ 
ket  administrator  to  all  handlers  oper¬ 
ating  pool  plants  designated  pursuant  to 
§  1002.24  or  pool  units  consisting  of  farms 
in  the  area  specified  in  8  1002.25(e)  for 
consideration  of  the  desirable  utiliza¬ 
tion  of  milk  received  from  producers  dur¬ 
ing  a  period  ending  not  later  than  the 
end  of  the  second  month  after  the  month 
during  which  such  meeting  is  held. 

(2)  There  has  been  issued  by  the  mar¬ 
ket  administrator,  following  such  meet¬ 
ing,  and  mailed  to  all  handlers  operating 
IX)ol  plants  designated  pursuant  to 
8  1002.24  or  pool  units  consisting  of  farms 
in  the  area  specified  in  8  1002.25(e)  the 
market  administrator’s  determination  of 
the  desirable  utilization  of  milk  received 
from  producers  each  month  during  all 
or  a  part  6t  the  period  set  forth  in  sub- 
paragraph  (1)  of  this  paragraph.  Such 
determination  shall  include  a  schedule 
setting  forth,  by  months,  the  desired 
minimum  percentage  of  pool  milk  re¬ 
ceived  from  producers  to  be  utilized  in 
specified  classes.  Such  specified  classes 


shall  include  Class  I-A,  and  may  include 
all  or  a  part  of  Class  I-B  and  Class  H 

(3)  The  market  administrator  flncU 
on  the  basis  of  available  information 
that  the  handler  operating  a  plant  or 
unit  or  the  cooperative  reporting  a  plant 
or  unit  is  not  utilizing  milk  received  from  ^ 
producers  in  accordance  with  the  mini¬ 
mum  percentage  set  forth  in  the  deter- . 
mination  of  the  market  administrate 
previously  announced  pursuant  to  sub-  ; 
paragraph  (2)  of  this  paragraph:  Pro-  ^ 
vided.  That  the  suspension  of  the  desig-'  ^ 
nation  of  a  plant  or  unit  may  be  made  ■- 
effective  during  the  months  of  November  . 
and  December  if  the  market  administra-  ’ 
tor  finds  that  the  handler  is  utilizing  any  ; 
milk  received  from  producers  in  classes 
other  than  those  set  forth  in  the  deter¬ 
mination  of  the  market  administrator  ' 
announced  pursuant  to  subparagraphs 
(2)  of  this  paragraph. 

(h)  The  cancellation  of  pool  plant  or 
pool  unit  designation  for  failure  to  meet  ^ 
the  requirements  of  8  1002.26(a)  shall 
be  subject  to  the  following  conditions: 

(1)  No  pool  plant  or  pool  unit  desigl 
nation  shall  be  canceled  if  the  handler; 
operating  the  plant  or  unit  utilized  the 
milk  received  by  him  from  producers ' 
during  the  month  in  which  the  susp^ 
Sion  is  made  effective  in  accordance  with 
the  minimum  percentage  set  forth  in  the 
determination  of  the  market  administra¬ 
tor  announced  pursuant  to  paragraph 
(g)  (2)  of  this  section. 

(2)  No  pool  plant  or  pool  unit  designa¬ 
tion  shall  be  canceled  if  the  handler 
operating  the  plant  or  unit  utiliz^  in 
the  specified  classes  set  forth  in  the  de¬ 
termination  of  the  market  administra¬ 
tor  announced  pursuant  to  paragraidii 
(g)  (2)  of  this  section  a  percentage  of 
the  total  milk  received  by  him  from  pro¬ 
ducers  during  the  month  in  which  the 
suspension  is  made  effective  which  is  not 
less  than  the  percentage  of  the  total 
pool  milk  reported  by  all  handlers  fw 
such  month  to  have  been  used  in  the 
specified  classes. 

(3)  In  the  event  that  all  milk  received 
from  producers  at  a  plant  or  unit  is  re¬ 
ported  to  the  market  administrator 

a  cooperative  association  qualified  pur¬ 
suant  to  8  1002.81  and  such  association 
pays  the  producer  for  such  milk,  the 
pool  plant  or  pool  unit  designation  shall 
not  be  canceled  if  a  percentage  of  all 
milk  reported  by  such  cooperative  as¬ 
sociation  is  utilized  in  accordance  with 
the  minimum  percentage  set  forth  in  the 
determination  of  the  market  administca- 
tor  announced  pursuant  to  paragmi^ 
(g)  (2)  of  this  section,  or  in  accordance 
with  the  percentage  set  forth  in  sub- 
paragraph  (2)  of  this  paragraph. 

(4)  Cancellation  of  designations  shall 
be  limited  to  ttiose  plants  or  units  neces¬ 
sary  to  result  in  a  utilization  of  milk  re¬ 
ceived  at  the  remaining  pool  plants  and 
pool  units  operated  by  the  handler,  or 
reported  by  the  cooperative,  as  the  case 
may  be,  in  accordance  with  the  mini¬ 
mum  percentage  set  forth  in  the  determi¬ 
nation  of  the  market  administrator  an¬ 
nounced  pursuant  to  paragraph  (g)(2) 
of  this  section. 

(1)  Loss  of  approval  by  health  au¬ 
thorities  of  a  plant  as  a  source  of  milk 
for  the  marketing  area  may  in  itself  con¬ 
stitute  adequate  reason  for  the  market 
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gijjninistrator  to  suspend  the  designation 
of  plant  for  failure  to  meet  the  require- 
loents  of  §  1002.26(b)  only  if  the  absence 
of  such  approval  continues  for  more  than 
15  days. 

(j)  The  designation  shall  be  cancelled 
effective  on  the  first  of  the  monUi  follow- 
log  three  consecutive  months  if  in  the 
gljsence  of  this  designation  milk  received 
from  dairy  farmers  and  units  at  the 
plant  would  have  been  classified  and 
priced  under  another  order  with  a  pro¬ 
vision  for  marketwide  equalization  and 
if  in  each  of  such  months  the  percentage 
of  tpiUf  received  from  dairy  farmers  and 
units  at  the  plant  which  is  classified  as 
{jlass  I-B  and  disposed  of  in  the  market¬ 
ing  area  defined  in  such  other  order  is 
greater  than  the  percentage  of  such  milk 
olassifled  as  Class  I-A. 

§  1002.28  Temporary  pool  plants. 

Except  for  plants  which,  ptirsuant  to 
paragraph  (e)  of  this  section,  are  not 
eligible  for  designation,  any  plant  not 
designated  pursuant  to  §  1002.24  shall 
automatically  be  designated  a  pool  plant 
in  accordance  with  provisions  of  para¬ 
graphs  (a)  through  (d)  of  this  section: 
provided.  That  no  plaint  shall  be  a  pool 
plant  pursuant  to  this  section  in  any 
month  in  which  it  is  a  pool  plauit  pur¬ 
suant  to  provisions  of  Part  1015  of  this 
cbai^r,  or  in  any  of  the  months  of  De¬ 
cember  through  June  If  it  was  a  pool 
plfnt  pursuant  to  provisions  of  Pau-t  1015 
of  fids  chapter  in  each  of  the  preceding 
months  of  July  through  November:  Pro¬ 
vided  further.  That  no  plant  shall  be  a 
pool  plant  pursuant  to  this  section  if.  in 
the  absence  of  this  provision,  milk  re¬ 
ceived  from  dairy  farmers  and  units  at 
the  plant  would  be  classified  and  priced 
under  another  order  with  a  provision  for 
marfcetwide  equalization,  and  if  the  per¬ 
centage  of  the  milk  received  from  dairy 
farmers  and  units  at  the  plant  which  is 
classified  as  Class  I-B  and  disposed  of  in 
the  marketing  area  defined  in  such  other 
order  is  greater  than  the  percentage  of 
8^  milk  classified  as  Class  I-A. 

(a)  For  any  of  the  months  of  Janu¬ 
ary  through  March  and  July  through 
Deconber,  any  plant  at  which  25  per¬ 
cent  or  more  of  the  receipts  of  milk  from 
dairy  farmers  and  units  Is  classified  in 
(3as8  I-A  on  some  basis  other  than  the 
failure  to  account  for  such  milk  shall 
automatically  be  designated  a  pool  plant 
for  such  month:  Provided,  'Tbat  at  the 
option  of  the  handler  the  plant  shall  not 

'  be  a  pool  plant  if  less  than  25  percent 
of  such  milk  from  other  than  pool  units 
is  classified  in  Class  I-A. 

(b)  For  any  of  the  months  of  April, 
May,  or  June,  any  plant  at  which  during 
the  preceding  period  of  October,  Novem¬ 
ber,  and  December  either  (1)  no  milk 
was  received  from  dairy  farmers  or  units, 
or  (2)  60  percent  or  more  of  the  milk 
received  from  dairy  farmers  and  units 
was  classified  In  Class  I-A  on  some  basis 
other  than  the  failure  to  account  for 
such  milk,  shall  automatically  be  des- 
knated  a  pool  plant  for  any  of  such 
ntmths  of  April,  May,  or  June  in  which 
10  percent  or  more  of  the  milk  received 
fiom  dairy  farmers  and  units  is  classi¬ 
fied  in  Class  I-A  on  some  basis  other 
lltan  the  failure  to  account  for  such 


milk:  Provided,  That  at  the  (^tion  of  the 
handler  l^e  plant  shall  not  be  a  pool  c 
plant  if  less  than  10  percent  of  such  milk  t 
from  other  than  pool  units  is  classified  in  1 
Class  I-A.  ( 

(c)  Any  plant  which  is  a  pool  plant  in 

any  of  the  months  of  April,  May,  or  Jime  i 
on  the  basis  of  paragraph  (b>  of  this  1 
section  or  on  the  basis  of  paragraph  (d)  ] 

of  this  section  and  in  the  latter  case.  ] 
the  percentage  of  milk  from  dairy  farm-  < 
ers  and  units  classified  as  Class  I-A  is  at  i 
least  as  great  as  the  utilization  percent-  i 
age  calculated  pursuant  to  §  1002.40(a) 

(3)  for  the  same  month  of  the  previous 
year,  shall  be  a  pool  plant  in  any  of  the 
months  of  July  through  March  follow¬ 
ing  in  which  60  percent  or  more  of  the 
milk  received  at  the  plant  from  dairy 
farmers  and  units  is  classified  in  Class 
I-B.  or  Class  I-A  and  Class  I-B. 

(d)  Any  plant  which  for  any  month 
is  not  a  pool  plant  because  of  failure  to 
meet  the  requirements  of  paragriq;>h  (a) . 
(b) .  or  (c)  of  this  section  shall  be  a  pool 
plant  in  any  month  in  which  a  didh^ 
average  of  at  least  800  pounds  of  milk 
received  from  dairy  farmers  and  imits  is 
classified  as  Class  I-A  on  seme  basis 
other  than  failure  to  account  for  such 
milk  and  if  the  percentage  of  such  milk 
classified  as  Class  I-A  and  Cfiass  I-B  is 
at  least  as  great  as  the  utilization  per¬ 
centage  calculated  pursuant  to  §  1002.40 
(a)  (3)  for  the  same  month  in  the  pre- 
c  jt'ing  year:  Provided,  That  at  the  option 
Ox  the  handler,  the  plant  shall  not  be  a 
pool  plant  if  none  of  such  milk  from 
other  than  pool  units  is  classified  ip 
Class  I-A:  Provided  further.  That  such 
plant  shall  not  be  a  pool  plant  on  the 
basis  of  this  paragraph  if  it  is  located  in 
the  401  miles  and  over  freight  zone. 

(e)  A  plant  whose  regular  pool  plant 
designation  has  been  canceled  at  the 
request  of  the  handler  on  the  first  of 
any  of  the  months  of  August  through 
November  shall  be  a  pool  plant  in  any 
month  through  November  30  following 
such  cancellation  if  the  percentage  of 
such  milk  classified  as  Class  I-A,  Class 
I-B  or  Classes  I-A  and  I-B  combined  is 
at  least  as  great  as  the  utilization  per¬ 
centage  calculated  pursuant  to  9  1002.40 
(a)  (3)  for  the  same  month  the  pre¬ 
ceding  year  unless  such  plant  qualifies 
as  a  pool  plant  under  another  order  with 
a  provision  for  marketwide  equalization. 

(f)  A  plant  shall  not  be  a  pool  plant 
on  the  basis  of  this  section  for  the  i>e- 
riods  and  under  the  conditions  set  forth 
in  subparagraphs  (1),  (2),  and  (3)  of 
this  paragraph. 

(1)  If  the  pool  plant  designation  was 
canceled  on  the  first  of  August,  Septem¬ 
ber,  October,  or  November  pursuant  to 
9  1002.27(a)  for  the  period  through 
November  30th  except  as  specified  in 
paragraph  (e)  of  this  section. 

(2)  If  the  pool  plant  designation  was 
canceled  pursuant  to  §  1002.27  for  failure 
to  meet  the  requirements  of  9  1002.26(a) , 
for  the  period  from  the  date  the  can¬ 
cellation  was  effective  through"  the 
following  June  30th. 

(3)  If  the  plant  was  a  pool  plant  pur¬ 
suant  to  provisions  of  Part  1015  of  this 
chapter  in  each  of  the  months  of  July 
through  November  of  any  year,  for  the 
months  of  December  through  June 
following. 


(g)  For  purposes  of  the  computations 
of  percentages  set  forth  in  this  section, 
the  quantity  of  skim  milk  subject  to  the 
fluid  skim  differential  shall  be  considered 
Class  I-A. 

(h)  At  the  time  of  axmouncing  the 
uniform  price  for  each  memth,  the  mar¬ 
ket  administrator  shall  make  public  the 
location  and  name  of  the  operator  of  any 
plant  for  which  a  report  of  receipts  from 
dairy  farmers  was  used  pursuant  to 
this  section  in  the  computation  of  that 
uniform  price. 

§  1002.29  Partial  pool  plants. 

The  following  plants  not  designated 
pool  plants  pursuant  to  9  1002.24  and 
9  1002.28  shall  be  designated  partial  pool 
plants: 

(a)  Plants  set  forth  in  9  1002Ji8(f ) : 
Provided,  That  a  plant  specked  in  sub- 
paragraph  (3)  oi  such  paragraph  shall 
be  a  partial  po<^  plant  only  if  such  plant 
classified  milk  received  from  dairy 
farmers  or  nonpool  units  in  Class  I-A  on 
some  basis  other  than  failure  to  account 
for  such  milk  and  if  such  plant  is  not  a 
pool  plant  under  another  order  with  a 
provision  for  marketwide  equalization. 

(b)  Plants  other  than  those  set  forth 
in  paragraph  (a)  of  this  section  which 
have  some  milk  received  from  dairy 
farmers  or  nonpool  units  classified  as 
Class  I-A  on  some  basis  other  than  fail¬ 
ure  to  account  for  such  milk,  or  classified 
as  skim  milk  subject  to  the  fluid  skim 
differential,  except  a  plant  which  would 
otherwise  qualify  as  a  pool  idant  pur¬ 
suant  to  9  1002.28(d)  but  which  has  less 
than  a  daily  average  of  800  pounds  of 
milk  received  from  dairy  farmers  or 
units  classified  as  Class  I-A  on  some 
basis  other  than  failure  to  account  for 
such  milk. 


Classification 


§  1002.30  Basis  of  classificatiem. 

All  pool  milk,  all  milk  intermingled 
with  pool  milk,  all  milk  the  butterfat 
from  which  is  received  at  a  plant  at 
which  the  classification  of  pool  milk  is 
to  be  determined  pursuant  to  9  1002.33, 
and  all  milk  entering  the  marketing  area 
in  the  form  of  milk,  concentrated  fluid 
milk,  fluid  milk  products,  cultured  or 
flavored  milk  drinks,  cream,  half  and 
half,  fluid  cream  products,  or  skim  milk 
shall  be  classified  in  accordance  with  the 
form  in  which  it  is  held  at,  or  moved 
from,  the  plant  or  tank  truck  at  which 
classification  is  determined.  Such  clas¬ 
sification  shall  be  subject  to  the  condi¬ 
tions  set  forth  in  99  1002.31  through 
1002.35. 


§  1002.31  Borden  of  proof. 

In  establishing  the  classification  of 
milk,  the  burden  rests  upon  the  handler 
who  received  the  milk  from  producjers 
or  from  a  partial  pool  plant  in  the  401 
miles  and  over  freight  zone  to  show  that 
the  milk  should  not  be  ^assified  as 
Class  I-A.  and  that  the  skim  milk  in 
Class  IE  and  Class  m  milk  should  not 
be  subject  to  the  fluid  skim  differen¬ 
tial.  The  burden  rests  upon  the  han¬ 
dler  who  receives  in  the  marketing  area 
or  at  a  pool  plant,  or  distributes  in  the 
marketing  area,  milk,  concentrated  fluid 
milk,  fluid  milk  products,  cultured  or 
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flavored  milk  drinks,  cream,  half  and 
half,  fluid  cream  products,  or  fluid  skim 
milk  to  establish  the  source  of  all  of  his 
milk  and  milk  products,  and  in  the  ab¬ 
sence  of  such  proof  such  milk  and  the 
milk  equivalent  of  such  enmnerated 
products  shall  be  subject  to  the  provi¬ 
sions  of  §  1002.84. 

§  1002.32  Period  for  establishing  classU 
fication. 

A  period  ending  with  the  last  day  of 
the  month  foUowing  the  month  during 
which  the  milk  was  received  from  dairy 
farmers  shall  be  allowed  for  handling 
such  milk  as  a  basis  for  establishing  the 
classiflcation  as  other  than  Class  I-A: 
Provided,  That  the  holding  of  milk  in 
the  form  of  cream  in  a  licensed  cold 
storage  warehouse  for  at  least  seven  days 
shall  constitute  that  portion  of  the  han¬ 
dling  of  such  cream  required  pursuant 
to  §  1002.37(d)  (2)  that  is  required  to  be 
performed  during  the  month  following 
its  receipt  from  dairy  farmers. 

§  1002.33  Plant  or  tank  truck  at  which 
classification  is  to  be  determined. 

Classification  shall  be  determined  at 
the  plant  at  which  milk  is  received  from 
dairy  farmers  or  from  units,  except  that 
milk  which  is  pumped  at  farms  into  a 
tank  truck  which  milk  is  not  delivered  to 
a  plant  shall  be  classified  in  accordance 
with  the  form  in  which  it  is  moved  from 
the  tank  truck:  Provided,  That  if  the 
butterfat  in  such  milk  is  shipped  in  the 
form  of  milk,  cream,  fluid  cream  prod¬ 
ucts,  half  and  half,  or  cultured  or  flavored 
milk  drinks,  or  if  the  skim  milk  in  such 
milk  is  shipped  in  the  form  of  milk,  fluid 
skim  milk,  condensed  skim  milk,  half  and 
half,  cream,  or  cultured  milk  drinks  to 
ano^er  plant  or  other  plants,  it  shall 
be  classified,  subject  to  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
at  Uie  plant  to  which  shipped,  and  there 
shall  be  no  limit  on  the  number  of  inter¬ 
plant  movements  in  such  forms,  except 
as  set  forth  in  paragraphs  (a)  and  (b) 
of  this  section.  For  purposes  of  this 
section,  classification  of  skim  milk  shall 
mean  the  determination  of  whether  the 
skim  milk  is  assigned  to  a  product  or 
use  to  which  the  fluid  skim  milk  differ¬ 
ential  may  be  applicable. 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  the  classiflcation  of 
milk  shipped  in  the  form  of  milk  and  of 
milk  the  butterfat  from  which  is  shipped 
in  the  form  of  cream,  fluid  cream  prod¬ 
ucts,  half  and  half,  or  cultured  or  fla¬ 
vored  milk  drinks,  and  of  skim  milk 
which  is  shipped  in  the  form  of  fluid  skim 
milk,  condensed  skim  milk,  half  and  half, 
cream,  or  cultured  milk  drinks  to  a  non¬ 
pool  plant  shall  be  determined  at  the 
nonpool  plant  (unless  such  nonpool  plant 
is  in  the  marketing  area,  receives  no 
milk  from  dairy  farmers,  and  is  engaged 
substantially  either  in  distributing  pack¬ 
aged  milk,  fluid  skim  milk,  or  cream  in 
the  marketing  area  or  in  shipping  bulk 
milk  or  cream  to  a  pasteurizing  and 
bottling  plant  in  the  marketing  area), 
unless  the  handler  operating  the  pool 
plant  from  which  such  shipments  were 
made  to  the  nonpool  plant  elects  in  writ¬ 
ing  in  his  monthly  reports  to  have  the 
classiflcation  of  such  milk  and  skim  milk 
determined  at  the  pool  plant  from  which 


such  shipments  were  made  to  the  non¬ 
pool  plant. 

(b)  The  classiflcation  of  milk  shipped 
in  the  form  of  milk  more  than  65  miles 
from  the  plant  where  received  from  dairy 
farmers  or  units  and  of  milk  the  butterfat 
from  which  is  shipped  in  the  form  of 
cream,  fluid  cream  products,  half  and 
half,  or  cultured  milk  drinks  more  than 
65  miles  from  the  plant  where  such  prod¬ 
uct  is  made  to  a  plant  outside  Maine, 
New  Hampshire,  Vermont,  Massachu¬ 
setts.  Connecticut,  Rhode  Island,  New 
York  State,  Ohio,  Pennsylvania,  New 
Jersey,  Delaware,  Maryland.  Virginia, 
West  Virginia,  or  the  District  of  Colum¬ 
bia  shall  be  determined  at  the  plant  from 
which  the  milk  or  milk  product  is  so 
shipped. 

§  1002.34  Plant  loss. 

Allowances  for  plant  loss  not  to  exceed 
five  percent  of  the  butterfat  in  the  prod¬ 
uct  resulting  from  any  specific  plant 
operation  or  unit  operation,  which  plant 
loss  may  be  classified  the  same  as  the 
milk  equivalent  of  the  butterfat  in  the 
product,  shall  be  determined  by  the 
market  administrator  pursuant  to 
§  1002.36. 

§  1002.35  Accounting  procedure. 

The  accounting  procedure  for  classify¬ 
ing  milk,  pursuant  to  §§  1002.30  through 
1002.37  shall  be  set  up  by  the  market 
administrator  pursuant  to  §  1002.36. 
Such  accounting  procedure  shall  include 
conversion  factors  to  be  used  in  the 
absence  of  specific  weights  and  tests, 
specific  definitions  of  products,  and  such 
methods  for  assignment  of  milk  to  classes 
according  to  source  and  form  as  may  be 
necessary  to  effectuate  the  provisions  of 
S§  1002.30  through  1002.37  and  which  are 
not  inconsistent  with  the  general  prin¬ 
ciples  set  forth  in  paragraphs  (a) 
through  (g)  of  this  section.  If  milk  in 
consumer  packages  is  received  from  two 
or  more  other  orders,  one  of  which  does 
not  contain  a  provision  for  marketwide 
equalization,  milk  from  such  order  shall 
be  assigned  first  to  Class  I-B:  Provided, 
That  receipts  of  milk  in  consumer  pack¬ 
ages  at  a  pool  plant  or  a  plant  distribut¬ 
ing  milk  through  outlets  other  than  to 
plants,  which  milk  is  classified  and  priced 
under  another  order,  shall  be  assigned 
first  to  Class  I-B,  and  then  if  the  other 
order  contains  a  provision  for  market¬ 
wide  equalization,  to  Class  I-A  prior  to 
the  assignments  specified  in  paragraphs 
(a)  through  (g)  of  this  section:  Provided 
further.  That  after  the  assignments  in 
the  first  proviso  herein,  receipts  of  other 
milk  at  pool  plants  which  milk  is  classi¬ 
fied  and  priced  under  another  order  shall 
be  assigned  to  milk  classified  as  Class 
I-B  in  the  marketing  area  defined  pur¬ 
suant  to  such  other  order  prior  to  the 
assignments  specified  in  paragraphs  (a) 
through  (g)  of  this  section:  Provided 
further.  That  after  the  assignments  in 
the  above  provisos,  receipts  of  milk  from 
other  orders  with  a  provision  for  market¬ 
wide  equalization,  except  milk  priced 
under  Part  1015  of  this  chapter,  and  milk 
from  a  plant  in  the  401  miles  and  over 
freight  zone,  received  at  a  plant  from 
which  50  percent  or  more  of  the  gross 
receipts  of  milk  leaves  in  the  form  of 
milk  in  consumer  packages  or  dispenser 


inserts  and  is  classified  as  Class  I-A  shall 
be  assigned  pro  rata  to  all  classes  of  milk 
receipts  at  such  plant  prior  to  the  assign¬ 
ments  specified  in  paragraphs  (a) 
through  (g)  of  this  section. 

(a)  Milk,  concentrated  fluid  milk 
fluid  milk  products,  cream,  half  and  half’ 
fluid  cream  products,  and  skim  milk  re¬ 
ceived  from  pool  plants,  pool  units:  or 
from  producers  shall  be  assigned,  as’ far 
as  po^ble,  to  Class  I-A,  Class  n,  or  to 
skim  milk  subject  to  the  fluid  skim  milk  ' 
differential.  Such  assignment  shall  be 
subject  to  the  additional  requirements 
set  forth  in  subparagraphs  (1)  through 
(6)  of  this  paragraph:  Provided,  That  if 
the  plant  is  listed  pursuant  to  §  1002.14 
or  designated  as  a  producer-handle 
plant  pursuant  to  S  1002.15  milk  received 
from  other  pool  plants  designated  pursu¬ 
ant  to  §  1002.24  or  from  other  plants 
which  are  pool  plants  pursuant  to 
§  1002.28  on  the  basis  of  the  assignment 
(at  such  other  plants)  pursuant  to  sub- 
paragraph  (1)  of  this  pars^raph  or  from 
pool  units,  shall  be  assigned  to  Class 
I-A  before  the  application  of  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph. 

(1)  If  the  plant  is  not  a  pool  plant 
pursuant  to  §  1002.24  milk  received  di¬ 
rectly  from  dairy  farmers  or  units  in 
an  amount  sufficient  to  qualify  such 
plant  as  a  pool  plant  pursuant  to  para¬ 
graph  (a)  or  (b)  of  §  1002.28  shall  be 
assigned  to  Class  I-A  milk  leaving  the 
plant  which  is  distributed  to  outlets 
which  are  not  other  plants:  Provided, 
That  if  such  Class  I-A  milk  is  not  suffi¬ 
cient  to  qualify  such  plant  as  a  pool 
plant  pursuant  to  paragraph  (a)  or  (b) 
of  §  1002.28,  or  If  the  handler  operating 
the  plant  so  elects  at  the  time  of  filii^ 
a  report  pursuant  to  §  1002.50  no  as¬ 
signment  pursuant  to  this  subparagraph 
shall  be  made. 

(2)  After  any  required  assignment 
pursuant  to  subparagraph  (1)  of  this 
paragraph,  milk  from  the  following 
sources  shall  be  assigned  as  far  as  pos¬ 
sible  to  Class  I-A: 

(i)  Milk  received  from  producers  de¬ 
livering  to  th^plant  if  the  plant  is  des¬ 
ignated  as  a  pool  plant  pursuant  to 
§  1002.24. 

(ii)  The  balance  of  the  milk  received 
from  producers  if  the  plant  is  a  pool 
plant  pursuant  to  §  1002.28  on  the  basis 
of  the  assignment  piusuant  to  subpara¬ 
graph  (1)  of  this  paragraph. 

(iii)  Milk  received  from  other  pool 
plants  designated  pursuant  to  §  1002.24 
except  as  provided  in  subparagraph  (6) 
of  this  paragraph. 

(iv)  Milk  received  from  other  plants 
which  are  pool  plants  pursuant  to 
§  1002.28  on  the  basis  of  the  assignment 
pursuant  to  subparagraph  (1)  of  this 
par^raph  at  such  other  plants. 

(V)  Milk  received  from  declared  pool 
units. 

(3)  After  assignments  pursuant  to 
subparagraphs  (1)  and  (2)  of  this  para¬ 
graph,  milk  from  other  sources  shall  be 
assigned  to  remaining  Class  I-A  at  the 
option  of  the  handler. 

(4)  Notwithstanding  the  other  provi¬ 
sions  of  this  paragraph,  milk  received 
from  the  plant  of  a  handler  at  which 
milk  is  received  from  farms  which  is 
eliminated  from  the  computation  of  the 
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handler’s  net  pool  obligation  pursuant 
L  §  1002.65(g)  (1)  shall  be  assigned,  as 
^  as  possible,  to  Class  in  milk  at  the 
Dlant  i^ess  such  assignment  results  in 
nonpool  milk  being  assigned  to  Class 
Class  II,  or  skim  milk  subject  to 
ie  fluid  skim  differential. 

(5)  Notwithstanding  other  provisions 
of  this  paragraph,  milk,  cream,  or  fluid 
milk  received  (except  packaged 
cream,  or  fluid  skim  milk  produced 
in  accordance  with  methods  and  stand¬ 
ards  of  the  American  Association  of 
Medical  Milk  Commissions  for  the  pro¬ 
duction  of  certifled  milk  and  which  is  re¬ 
ceived  for  marketing  as  certifled  milk 
or  muif  products) ,  from  a  handler  listed 
by  the  market  administrator  as  a  pro¬ 
ducer-handler  pursuant  to  §  1002.15  shall 
be  considered  to  be  nonpool  with  respect 
to  assignments  pursuant  to  this  section: 
Provided,  That  milk  received  from  a  pro¬ 
ducer-handler  who  produces  milk  in  ac¬ 
cordance  with  methods  and  standards  of 
the  American  Association  of  Medical 
Commissions  for  the  production  of 
certifled  milk  and  which  is  not  received 
for  marketing  as  certifled  milk,  shall  be 
treated  as  milk  received  from  a  dairy 
farmer  at  the  plant  and  not  subject  to 
the  provisions  of  §  1002.65(g). 

(6)  Milk  received  at  a  handler’s  plant 
from  a  dairy  farmer  who  is  also  a  han¬ 
dler  listed  by  the  market  administrator 
pursuant  to  §  1002.14  as  receiving  own 
farm  milk  shall  be  considered  as  received 
first  at  such  dairy  farmer’s  plant  and 
Bb*ii  be  assigned  as  far  as  possible  to 
pool  milk  classified  in  Class  m.  Milk 
received  from  a  dairy  farmer  who  is  also 
a  handler  but  who  is  not  listed  by  the 
market  administrator  pursuant  to  either 
{ 1002.14  or  §  1002.15  shall  be  considered 
as  having  been  received  from  a  dairy 
farmer. 

(b)  After  the  assignment  prescribed 
in  paragraph  (a)  of  this  section,  if  the 
plant  at  which  assignment  is  being  made 
is  not  a  pool  plant  but  is  a  plant  dis¬ 
tributing  milk  in  consumer  packages  to 
a  marketing  area  deflned  in  another  or¬ 
der  to  the  extent  necessary  to  be  con¬ 
sidered  a  regulated  plant  under  such 
other  order,  or  is  a  plant  at  which  milk 
received  from  dairy  farmers  is  classified 
and  priced  under  another  order,  milk 
frran  pool  plants  or  from  pool  units  shall 
be  assigned  to  Class  I-B  if  such  milk  is 
assigned  to  Class  I  by  the  other  order  and 
shall  be  assigned  to  Class  in  if  such  milk 
is  assigned  to  other  than  Class  I  by  such 
other  order. 

(c)  After  the  assignments  prescribed 
in  paragraph  (a)  of  this  section,  except 
at  a  plant  covered  by  paragraph  (b)  of 
this  section,  all  milk  received  which  is 
dassifled  and  priced  under  Part  1015  of 
this  chapter  shall  be  assigned  as  far  as 
possible  pro  rata  to  the  total  classifica¬ 
tion  of  all  milk,  except  that  classified  in 
Class  I-B,  on  hand  at  or  leaving  such 
plant  as  whole  milk. 

(d)  After  the  assignments  prescribed 
in  paragraphs  (a)  through  (c)  of  this 
section,  the  remaining  whole  milk  re¬ 
ceived  at  a  plant  from  producers,  from 
pool  units,  or  from  pool  plants  and  in 
like  form  from  dairy  farmers  not  pro¬ 
ducers,  from  nonpool  or  partial  pool 
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units,  or  from  nonpool  or  partial  pool 
plants  shall  be  assigned  pro  rata  to  the 
total  classification  of  all  milk  on  hand  at 
or  leaving  such  plant  as  whole  milk. 

(e)  After  the  assignments  prescribed 
in  paragraphs  (a)  through  (d)  of  this 
section,  the  then  remaining  milk  or 
cream  received  from  producers,  from 
pool  units,  or  from  pool  plants  and  the 
miiic  or  cream  received  from  dairy  farm¬ 
ers  not  producers,  from  nonpool  or  par¬ 
tial  pool  units,  or  from  nonpool  or  partial 
pool  plants  shall  be  assigned  pro  rata 
to  the  total  remaining  classification  of 
such  products  received  in  like  form. 

(f )  After  the  assignment  of  skim  milk 
prescribed  in  paragraph  (a)  of  this  sec¬ 
tion,  skim  milk  received  from  nonpool 
or  partial  pool  plants  shall  be  assigned  to 
the  remaining  skim  milk  subject  to  the 
fluid  skim  differential. 

(g)  Milk  from  a  handler’s  own  farm 
which  is  excluded  from  the  computation 
of  the  handler’s  net  pool  obligation  pur¬ 
suant  to  §  1002.65(g)  shall  be  prorated 
to  the  classification  of  all  milk  received 
from  dairy  farmers  including  the  han¬ 
dler’s  own  farm  milk. 

§ 1002.36  Rules  and  regulations. 

The  rules  and  regulations  to  effectuate 
the  terms  and  provisions  of  §  §  1002.30 
through  1002.37  shall  be  made,  and  may 
from  time  to  time  be  amended,  by  the 
market  administrator  in  accordance  with 
the  procedure  set  forth  in  this  section: 
Provided,  That  at  any  time  upon  a  de¬ 
termination  by  Uie  Secretary  that  an 
emergency  exists  which  requires  the  im¬ 
mediate  adoption  of  rules  and  regula¬ 
tions,  the  market  administrator  may 
issue,  with  the  approval  of  the  Secretary, 
temporary  rules  and  regulations  without 
regard  to  the  following  procedure:  Pro¬ 
vided  further.  That,  if  any  interested 
person  makes  written  request  for  the  is¬ 
suance,  amendment,  or  repeal  of  any 
rule,  the  market  administrator  shall 
within  30  da3rs  either  issue  notice  of 
meeting  pursuant  to  paragraph  (a)  of 
this  section  or  deny  such  request  and 
except  in  affirming  a  prior  denial,  or 
where  the  denial  is  self-explanatory, 
shall  state  the  grounds  for  such  denial: 
Provided  further.  That  if  the  market 
administrator  finds  it  necessary  to  pro¬ 
mulgate  formal  rules  with  respect  to 
units,  he  shall  follow  the  procedure  set 
forth  in  this  section. 

(a)  All  proposed  rules  and  regulations 
and  amendments  thereto  shall  be  the 
subject  of  a  meeting  called  by  the  mar¬ 
ket  administrator  at  which  time  all  in¬ 
terested  persons  shall  have  opportunity 
to  be  heard.  Notice  of  such  meeting 
shall  be  given  by  the  market  administra¬ 
tor,  and  a  copy  of  the  proposed  rules 
and  regulations  shall  be  sent  at  least 
five  days  prior  to  the  date  of  the  meeting 
to  all  handlers  operating  pool  plants.  A 
stenographic  record  shall  be  made  at 
all  such  meetings  and  such  record  shall 
be  public  information  available  for  in¬ 
spection  at  the  office  of  the  market  ad¬ 
ministrator. 

(b)  A  period  of  at  least  five  days  after 
the  meeting  held  pursuant  to  paragraph 
(a)  of  this  section  shall  be  allowed  for 
the  filing  of  briefs.  Such  briefs  ^all 
be  public  information  available  for  in- 
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spection  at  the  office  of  the  market 
administrator. 

(c)  Not  later  than  30  days  after  a 
meeting  held  pursuant  to  paragraph  (a) 
of  this  section,  the  market  administra¬ 
tor  shall  issue  and  send  to  all  handlers 
operating  pool  plants  the  tentative  rules 
and  regulations  or  amendments  thereto 
relating  to  the  issues  considered  at  such 
meeting,  or  a  tentative  notice  that  no 
rules  or  regulations  or  amendments 
thereto  are  to  be  issued  prior  to  further 
consideration  at  another  meeting.  ’The 
tentative  rules  and  regulations,  or  tenta¬ 
tive  notice,  together  with  copies  of  the 
stenographic  record  and  briefs,  shall 
also  at  the  same  time  be  forwarded  by  the 
market  administrator  to  the  Secretary. 

(d)  Not  later  than  30  days  after  is¬ 
suance  by  the  market  administrator,  the 
Secretary  shall  either  s^prove  the  tenta¬ 
tive  rules  and  regulations  or  tentative 
notice  as  issued,  or  direct  the  market 
administrator  to  reconsider.  In  which 
latter  event,  the  market  administrator 
shall  within  30  days  either  issue  revised 
tentative  rules  and  regulations  or  tenta¬ 
tive  notice,  or  call  another  meeting  pur¬ 
suant  to  paragraph  (a)  of  this  section. 

(e)  The  tentative  rules  and  regulations 
and  amendments  thereto  or  tentative 
notice  issued  pursuant  to  paragraph  (c) 
of  this  section  shall  be  effective  as  of  the 
first  of  the  month  following  apiuroval  by 
the  Secretary,  but  not  sooner  than  ten 
days  after  issuance  by  the  market 
administrator. 

§  1002.37  ClaMes  of  utilization. 

Subject  to  all  of  the  conditions  set 
forth  in  §§  1002.30  through  1002.36  milk 
shall  be  classified  at  the  plant  or  tank 
truck  at  which  classification  is  to  be 
determined  as  follows: 

(a)  Class  I-A  milk  shall  be  all  milk, 
except  as  provided  in  paragraph  (b>  of 
this  section  and  in  sul^ragraphs  (3) 
and  (5)  of  paragraph  (d)  of  this  section, 
the  butterfat  from  which  leaves  or  is  on 
hand  at  the  plant  or  tank  truck  in  the 
form  of  milk,  concentrated  fiuid  milk, 
fiuid  milk  products,  or  as  cultured  or 
flavored  milk  drinks  cmitaining  3  per¬ 
cent  or'  more  but  not  more  than  5  per¬ 
cent  of  butterfat,  and  all  milk  the 
classification  of  which  is  not  established 
in  some  other  class  named  in  this  section. 

(b)  Class  I-B  milk  shall  be  all  milk, 
except  as  provided  in  subparagraphs  (3) 
and  (5)  of  paragraph  (d)  of  this  section, 
the  butterfat  frcHU  which  leaves  the 
plant  or  tank  truck  in  the  form  of  milk, 
concentrated  fluid  milk,  fluid  milk  prod¬ 
ucts,  or  of  cultured  or  flavored  milk 
drinks  containing  3  percent  or  more  but 
not  more  than  5  percent  of  butterfat,  and 
which  is  delivered  to  a  plant  or  a  pur¬ 
chaser  outside  the  marketing  area  and 
remains  outside  the  marketing  area  and 
all  milk  the  butterfat  from  which  leaves 
the  plant  or  tank  truck  in  the  form  of 
cultured  or  flavored  milk  drinks  contain¬ 
ing  less  than  3  percent  or  more  than  5 
percent  of  butterfat  if  the  butterfat  is 
shipped  to  a  plant  or  the  marketing  area 
under  another  Federal  order  if  such 
product  is  assigned  under  such  other 
order  to  Class  I. 

(c)  Class  n  milk  shall  be  all  milk  the 
butterfat  from  which  leaves  or  is  on  hand 
at  the  plant  in  the  form  of  cream,  sweet 
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or  sour,  half  and  half,  fluid  cream  prod¬ 
ucts,  or  in  the  form  of  cultured  or 
flavored  milk  drinks  containing  less  than 
3  percent  or  more  than  5  percent  of  but- 
terfat,  unless  such  cream,  half  and  half, 
fluid  cream  products,  or  cultured  or 
flavored  milk  drinks  are  established  to 
have  been  so  handled  or  maiketed  as  to 
classify  such  milk  in  some  other  class 
named  in  this  section. 

(d)  Class  in  milk  shall  be  all  milk 
which  meets  the  conditions  set  forth  in 
any  one  of  the  foUowing  subparagraphs: 

(1)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cultured  or  flavored  milk  drinks 
containing  less  than  3  percent  or  more 
than  5  percent  of  butterfat  or  in  the 
form  of  cream,  half  and  half,  or  fluid 
cream  products  which  cream,  half  and 
half,  fluid  cream  products,  or  cultured  or 
flavored  milk  drinks  is  delivered  to  a 
plant  or  a  purchaser  outside  the  New 
JTork  metropolitan  district  and  remains 
outside  the  New  York  metropolitan  dis¬ 
trict. 

(2)  All  milk  the  butterfat  fitxn  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  cream  which  is  subsequently 
held  in  a  licensed  cold  storage  warehouse 
for  at  least  28  days,  and  which  is  sub¬ 
ject  at  all  times  until  utilization  of  such 
cream  to  being  inspected  by  a  represent¬ 
ative  of  the  market  administrator  to 
determine  the  physical  presence  of  the 
cream.  After  the  first  seven  days,  such 
cream  may  be  moved  from  one  licensed 
cold  storage  warehouse  to  another:  Pro¬ 
vided,  That  the  market  administrator 
receives  notice  of  such  removal  within 
seven  days  thereafter.  Any  handler 
whose  report  claimed  the  original  classi- 
flcation  of  milk  pursuant  to  this  sub- 
paragraph  shall  be  liable  imder  the  pro¬ 
visions  of  §  1002.80  for  the  difference 
between  the  Clas^n  and  Class  in  prices 
for  the  month  in  which  the  Class  m 
classiflcation  was  claimed  on  any  such 
milk  if  the  storage  of  cream  does  not 
comply  with  all  requirements  of  this 
subparagraph . 

(3)  All  milk  the  butterfat  from  which 
leaves  the  plant  in  the  form  of  products 
named  in  paragraph  (a),  (b)  or  (c)  of 
this  section  if  such  products  have  been 
sterilized  and  leave  the  plant  in  her¬ 
metically  sealed  containers. 

(4)  All  milk  the  butterfat  from  which 
leaves  the  plant  or  tank  truck  in  the  form 
of  milk  which  is  delivered  in  bulk  to  an 
establishment  (other  than  a  plant  as 
deflned  in  §  1002.8)  at  which  food  prod¬ 
ucts  are  processed  and  packed  in  her¬ 
metically  sealed  containers  and  at  which 
establishment  there  is  no  disposition  of 
milk  or  milk  products  specifled  in  para¬ 
graph  (a),  (b),  or  (c)  of  this  section 
other  than  milk  or  milk  products  re¬ 
ceived  in  consumer  packages  for  con¬ 
sumption  on  the  premises. 

(5)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of  concentrated  fluid  milk  which 
is  established  not  to  have  been  packaged 
in  consumer  packages  either  before  or 
after  leaving  the  plant. 

(6)  All  milk  the  butterfat  from  which 
leaves  or  is  on  hand  at  the  plant  in  the 


form  of  some  product  the  classiflcation 
of  which  is  not  established  in  some 
other  clsuss  named  in  this  section. 

Minimum  Pricks 
§  1002.40  Class  prices. 

For  pool  milk  received  during  each 
month  from  dairy  farmers  or  coopera¬ 
tive  associations  of  producers,  each  han¬ 
dler  shall  pay  per  hundredweight  not 
less  than  the  prices  set  forth  in  this 
section,  subject  to  the  differentials  and 
adjustments  in  §§  1002.41  through 
1002.43.  Any  handler  who  pmehases  or 
receives  during  any  month  milk  from  a 
cooperative  association  of  producers 
which  is  also  a  handler  but  which  does 
not  operate  the  plant  or  the  unit  receiv¬ 
ing  the  milk  from  producers  shall  on  or 
before  the  15th  day  of  the  following 
month  pay  such  cooperative  associaUon 
in  full  for  such  milk  at  not  less  than  *the 
minimum  class  prices  pursuant  to  this 
section  subject  to  the  differentials  and 
adjustments  set  forth  in  §§  1002.41 
through  1002.43  and  §  1002.71(c)  appli¬ 
cable  at  the  location  where  the  milk 
is  received  from  producers.  Any  han¬ 
dler  who  purchases  or  receives  during 
any  month  milk  from  a  cooperative  as¬ 
sociation  of  producers  which  is  also  a 
handler  and  which  operates  the  plant 
or  the  unit  receiving  the  milk  from  pro¬ 
ducers  shall  on  or  before  the  15th  day 
of  the  following  month  pay  such  cooper¬ 
ative  association  in  full  for  such  milk  at 
not  less  than  the  minimum  class  prices 
pursuant  to  this  section  subject  to  the 
differentials  and  adjustments  set  forth 
in  §§  1002.41  through  1002.44  and 
§  1002.71(c)  applicable  at  the  plant  at 
which  the  milk  is  flrst  received. 

(a)  For  Class  I-A  milk  the  price  dur¬ 
ing  each  month  shall  be  a  price  com¬ 
puted  pursuant  to  subparagraphs  (1) 
through  (11)  of  this  paragraph.  * 

(1)  Divide  (with  the  result  expressed 
to  three  decimal  places)  the  monthly 
wholesale  price  index  for  all  commodi¬ 
ties  in  the  second  preceding  month  as 
reported  by  the  Bureau  of  Labor  Sta¬ 
tistics,  United  States  Department  of 
Labor,  by  the  average  of  the  monthly 
indexes  reported  on  the  same  base  for 
the  year  1955. 

(2)  Multiply  the  base  price  of  $5.20 
by  the  result  determined  pursuant  to 
subparagraph  (1)  of  this  paragraph. 
Express  the  result  to  the  nearest  cent. 

(3)  For  each  month  during  the  three- 
year  period  ending  with  the  second  pre¬ 
ceding  month, 'Calculate  to  one  decimal 
place  the  percentage  that  the  total 
volume. of  milk  in  Class  I-A  and  Class 
I-B  was  of  the  total  volume  of  reported 
receipts  of  pool  (these  percentages  to  be 
referred  to  as  utilization  percentages) : 
Provided.  That  the  utilization  percent¬ 
age  for  the  month  of  October  1061  used 
in  making  such  computations  shall  be 
54.6  and  the  utilization  percentage  for 
the  month  of  November  1961  shall  be  the 
percentage  as  computed  pursuant  to  this 
paragraph  plus  2.8. 

(4)  Calculate  the  average  of  the  36 
monthly  utilization  percentages  for  the 


three-year  period  ending  with  the  see.  ' 
ond  preceding  month. 

(5)  Calculate  the  average  of  the  six  ' 
utilization  percentages  for  the  second  ' 
and  third  preceding  months  and  for  the  ' 
same  months  of  the  two  preceding  years 

(6)  Divide  the  result  determined  pur^ 
suant  to  subparagraph  (5)  of  this  para,  j 
graph  by  the  result  determined  pursuant  ^ 
to  subparagraph  (4)  of  this  paragraph 
expressing  the  result  to  three  decimal 
places. 

(7)  Calculate  the  average  of  the  two 
utilization  percentages  in  the  second  and 
third  preceding  months. 

(8)  Divide  the  result  determined  pur. 
suant  to  subparagraph  (7)  of  this  para¬ 
graph  by  the  result  determined  pursuant 
to  subparagraph  (6)  of  this  paragraph. 
Express  the  result  to  one  decimal  place 
and  add  100. 

(9)  Calculate  a  utilization  adjustment 
percentage  by  subtracting  the  base 
utilization  percentage  of  56.2  from  the 
result  determined  pursuant  to  subpara- 
graph  (8)  of  this  paragraph. 

(10)  Multiply  the  result  determined 
pursuant  to  subparagraph  (2)  of  this 
paragraph  by  the  utilization  adjustment 
percentage  determined  pursuant  to  sub- 
paragraph  (9)  of  this  paragraph. 

(11)  Multiply  the  result  determined 
pursuant  to  subparagraph  (10)  of  this 
paragraph  by  the  following  seasonal  ad¬ 
justment  factor  for  the  month  for  which 
the  CHass  I-A  price  is  being  determined: 


January _ 

1.05 

July  _ 

0.B5 

February _ 

1.03 

Augnut _ 

1.00 

March _ 

1.00 

September  ... 

1.04 

April _ 

.94 

October  _ 

1.07 

May _ 

.88 

November _ 

1.01 

Jime _ 

.88 

December 

1.07 

(b)  Whenever  any  of  the  following 
conditions  exist  for  three  consecutiTe 
months,  the  Secretary  shall  call  a  pub¬ 
lic  hearing  promptly  to  consider  those 
and  other  economic  conditions,  or 
promptly  announce  his  determination 
that  such  a  hearing  should  not  be  held, 
together  with  reasons  for  such  deter¬ 
mination: 

(1)  There  is  a  difference  of  more  than 
six  points  for  each  of  three  consecutive 
months  between  the  index  of  the  cost  of 
production  announced  pursuant  to 
§  1002.47(a)  (6)  and  the  index  of  whole¬ 
sale  prices  (1955  base)  announced  pur¬ 
suant  to  9  1002.47(a)(1). 

(2)  There  is  a  difference  of  more  than 
15  points  for  each  of  three  consecutive 
months  between  the  index  of  the  cost  (rf 
production  annoimced  pursuant  to 
9  1002.47(a)  (6)  and  the  index  of  the 
Class  I-A  price  announced  pursuant  to 
9  1002.47(a)(7). 

(3)  The  Class  I-A  price  for  each  of 
three  consecutive  months  is  less  than  $1 
higher  than  the  condensery  price  an¬ 
nounced  pursuant  to  9  1002.47(b)(6)  for 
such  months  or  more  than  $2.50  higher 
than  such  condensery  price. 

(c)  For  Class  I-B  milk  the  price  shafl 
be  the  price  for  Class  I-A  milk. 

(d)  For  Class  n  milk  the  price  during 
each  month  shall  be  •  the  sum  of  the 
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four  cents  for  each  one-tenth  of  one  per¬ 
cent  of  butterf at  therein  above  or  below 
3.5  percent.  The  minimum  price  for 
Class  II  milk  shall  be  plus  or  minus,  for 
each  one-tenth  of  one  percent  of  butter- 
fat  therein  above  or  below  3.5  percent. 
An  amount  computed  as  follows:  sub¬ 
tract  from  the  respective  class  prices  an 
amount  computed  pursuant  to  §  1002.40 
(d)  (2)  and  divide  by  35.  The  minimum 
price  for  Class  m  milk  shall  be  plus  or 
minus,  for  each  one-tenth  of  one  per¬ 
cent  of  butterfat  therein  above  or  below 
3.5  percent,  an  amount  computed  as 
follows:  Multiply  by  0.120  and  round  to 
1,05  the  nearest  one-tenth  cent  the  simple 
2!  10  average  of  the  daily  wholesale  selling 
prices  per  pound  (using  the  midpoint  of 
2'.6s  any  price  range  as  one  price)  reported 
during  the  period  between  the  16th  day 
aim  of  the  preceding  month  and  the  15th 
day,  inclusive,  of  the  current  month  by 
sits  the  United  States  Department  of  Agri- 
3.m  culture  for  Grade  A  (92-score)  bidk 
creamery  butter  in  the  New  York  City 
4io5  market. 

§1002.42  Transportation  differentials. 

}  n  class  prices  set  forth  in  §  1002.40 

re-  and  the  fluid  skim  differential  set  forth 
tble  in  §  1002.43  shall  be  subject  to  a  trans¬ 
age  portation  differential  determined  in  ac¬ 
cordance  with  paragraphs  (a)  through 
all  (d)  of  this  section.  . 

:  or  (a)  The  market  administrator  shall 
for  determine  a  freight  zone  for  each  pool 
^r-  plant,  each  partial  pool  plant,  or  for 
)int  each  plant  at  which  milk  products  sub- 
ub-  ject  to  the  provisions  of  5  1002.84  is  flrst 
rhe  found.  Such  freight  zone  shall  be  the 
:act  shortest  highway  mileage  from  the  plant 
_  to  the  nearest  of  the  following  points  as 

(e)  Fbr  Class  m  milk,  the  price  shall  computed  by  the  market  administrator 
be  the  net  amount  determined  pursuant  from  data  contained  in  Mileage  Guide 
to  this  paragraph:  No.  5,  without  supplements,  issued  on 

(1)  Adjust  the  average  price  for  milk  July  20,  1949,  effective  August  21,  1949, 
for  manufacturing  purposes,  f  .o.b.  plants  the  Household  Goods  Carriers’  Bu- 
United  States,  as  reported  on  a  prelimi-  reau.  Agent,  Washington,  D.C.:  Mount 
Miy  hoiris  by  the  United  States  Depart-  Vernon  or  Yonkers  in  the  State  of  New 
ment  of  Agriculture  for  the  month,  by  York;  Tenafly,  Glen  Ridge,  East  Orange, 
mbtracting  for  each  one-tenth  of  one  Elizabeth,  Hackensack,  Hillside,  Irving- 
percent  of  average  butterfat  content  ^n,  or  Passaic  in  the  State  of  New  Jer- 
above  3.5  percent,  or  adding  for  each  ^cy.  The  freight  zone  for  plants  located 
one-tento  of  one  percent  of  average  but-  in  New  York  City,  Nassau,  and  Suffolk 
tofat  content  below  3.5  percent,  an  Counties  In  the  State  of  New  York,  or  in 
amount  per  hundredweight  which  shall  E^x,  Hudson,  and  Union  Counties  in 
be  calculated  by  the  market  administra-  i'iic  State  of  New  Jersey  shall  be  in  the 
tor  by  multiplying  by  0.125  the  average  1-10  mile  zone.  The  market  administra- 
of  tbe  dally  prices,  using  the  midpoint  tor  shall  publicly  announce  the  freight 
of  any  range  as  one  price,  for  Grade  A  zones  for  pool  plants. 

(tt-acore)  butter  at  wholesale  in  the  New  < market  administrator  shall 
York  market  as  reported  for  the  period  determine  and  publicly  announce  a 
between  the  16th  day  of  the  preceding  freight  zone  for  each  minor  civil  division 
mmth  and  the  15th  day.  inclusive,  of  the  (township,  borough,  incorporated  village, 
current  month  by  the  United  States  De-  or  city)  within  the  nearby  differential 
partment  of  Agriculture.  area  or  in  which  farms  included  iii  a 

(2)  Adjust  the  result  obtained  in  sub-  Pool  or  partial  pool  unit  are  located  by 

paragraph  (1)  of  this  paragraph  by  the  computing  the  shortest  highway  mileage 
amount  shown  below  for  the  applicable  distance  from  the  nearest  point  in  the 
month:  minor  civil  division  to  the  nearest  point 

Month  Amount  Month  Amount  specifled  in  paragraph  (a)  of  this  sec- 

JinoMry  —  4-0. 08  July  _  +0. 08  tion,  using  the  mileage  guide  specifled  in 

..  4-.  07  August -  4-.  16  such  paragraph  supplemented  by  United 

•to* -  0  ^ptember .  +.  11  States  Geological  Survey  maps.  In 

i'll  States  where  the  smallest  governmental 

Jnu  _'o6  Dec^mb^r  "  1  11  cxcept  for  incorporated  cities  or 

oecemuer  .  4-.11  yfn&ges  is  the  county,  a  zone  for  the 

Siiiiz.41  Butierf at  differentials.  county  shall  be  determined  in  the  same 

The  minimum  price  for  Class  I-A  and  manner  as  for  minor  civil  divisions.  The 
ciM8 1-B  milk  shall  be  plus  or  minus  zone  for  each  farm  shall  be  the  zone 


^mounts  computed  pursuant  to  subpara- 
^phs  (1)  and  (2)  of  this  paragraph. 


■Q  Grade  A  or  U.8.  02-8core 
hntttr.  wholesale,  at  New  York, 
Injure  price  announced  pur¬ 
ist  to  §  1002.47  (a)  (4)  lor  the 
nJriod  ending  on  the  24th  of  the 
p^ding  month 


March 

through 

July 

(dollars 

pw 

hundred¬ 

weight) 


August 

through 

Pebruarj 

(dollars 

per 


hundred¬ 

weight) 


pndw  21 -5- • 
2J.5  or  over, 
jSj)flr  over, 
jjj  or  over. 

B. 0orovcr, 
jlSor  over. 
jU)  or  over, 

C. 6orover. 
tlO  or  over, 
41.6  or  over, 
jlX)  or  over. 

or  over, 
Dj  or  over, 
g  s  or  over. 
WJ  or  over, 
or  over, 
jUBorover. 
Hi  or  over. 


but  under  35.6. 


bat  under  30.0. 
but  under  42.6. 
but  under  40.0. 
but  under  40.5. 


but  under  53.6. 
but  under  50.5. 
but  under  60.0. 


but  under  67.0. 
but  under  70.6. 
but  under  74.0. 
but  under  77.5. 
but  under  81.0. 


of  the  minor  civil  division  or  county  in 
which  the  farm  is  located. 

(c)  The  differential  rates  applicable 
at  plants  shall  be  as  set  forth  in  the 
following  schedule: 


B  C 


Freight 


1-10 . 

11-20 . 

21-25 . 

26-30 . 

31-40 . 

41-50 . 

61-60 . 

61-70 . 

71-75 . 

76-80 . 

81-00 . 

91-100 . 

101-110 . 

111-120 _ 

121-125 . 

126-130 . 

131-140 . 

141-150 _ 

161-160 . 

161-170 . 

171-175 . 

176-180 _ 

181-190 . 

101-200 . 

201-210 . 

211-220 . 

221-226 _ 

226-230 . 

231-240 . 

241-250 . 

251-260 . 

261-270 . 

2n-275 . 

276-280 . 

281-200 . 

201-300 . 

301-310 . 

311-320 . 

321-325 . 

326-330 . 

331-340 . 

341-360. _ 

351-360 . 

361-370 . 

371-376 . 

376-380 . 

381-300 . 

301-400 . 

401  and  over 


(d)  The  differential  rate  applicable  to 
each  pool  unit  or  partial  pool  unit  shall 
be  computed  each  month  as  follows: 
multiply  the  volume  of  pool  milk  re¬ 
ceived  from  farms  in  each  zone  by  the 
rate  for  that  zone  as  set  forth  in  the 
schedule  in  paragraph  (c)  of  this  sec¬ 
tion,  add  the  resulting  values  for  aU 
zones  of  the  unit,  divide^  such  sum  by 
the  total  volume  of  milk  received  by  the 
unit  and  round  to  the  nearest  0.1  cent. 
Rates  shall  be  computed  separately  for 
columns  B  and  C  of  such  schedule. 

(e)  In  the  event  that  a  plant  in  the 
401  miles  and  over  freight  zone  becomes 
a  pool  plant,  a  ten  mile  zone  sOiall  be 
determined  for  such  plant  and  for  each 
farm  in  any  pool  unit  delivering  to  such 
plant.  The  column  B  differentials  in 
paragraph  (c)  of  this  section  shall  be 
extended  at  the  same  rate  as  provided 
in  such  column  for  such  plant  or  unit: 
Provided,  That  in  no  case  shall  such  dif¬ 
ferential  cause  the  class  price  or  the 
uniform  price  for  such  plant  or  unit  to 
be  less  than  the  Class  m  price  for  such 
plant  or  unit:  Provided  further.  That 
farms  of  units  delivering  to  such  plant 


Eone — Miles 


Classes  I-A, 

I-B.  and 

skim  milk  Cla.sse.s  II 
subject  to  the  and  III 
fluid  skim 
differential 


CenU  per 
hundredweight 
4-24.0 
4-22.8 
4-21.6 
4-21.6 
4-20.4 
4-19.2 
4-18.0 
4-16.8 
4-15. 6 
4-16. 6 
4-14.4 
4-13.2 
4-12.0 
4-10.8 
4-9.6 
4-9.6 
4-8.4 
4-7.2 
4-8.0 
4-4.8 
4-3.6 
4-3.6 
4-2.4 
4-1.2 
0.0 
-1.2 
-2.4 
-2.4 
-3.6 
-4.8 
-6.0 
-7.2 
-8.4 
-8. 4 
-9.6 
-10.8 
-12.0 
-13.2 
-14. 4 
-14.4 
-15.6 
-16. 8 
-18.0 
-19.2 
-20.4 
-2a  4 
-21. 6 
-22.8 
-24.0 


CenU  per 
hundred¬ 
weight 
4-8 
4-8 
4-8 
4-7 
4-7 
4-7 
4-6 
4-6 
4-6 
4-5 
4-5 
4-5 
4-4 
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shall  be  deemed  to  be  in  the  same  zone 
as  the  plant. 

§  1002.43  Fluid  skim  differential. 

The  handler  shall  pay  a  fluid  skim 
differential  per  hundredweight  for  skim 
milk,  other  than  that  derived  from  Class 
I-A  or  Class  I-B  milk  subject  to  the  pric¬ 
ing  provisions  of  §  1002.40  (a)  or  (c)  or 
of  another  order  except  that  classified 
as  Class  n  imder  Part  1015  of  this 
chapter,  which  is  disposed  of  to  outlets 
in  the  marketing  area,  which  skim  milk 
leaves  or  is  on  hand  at  the  plant  in  the 
form  of:  milk,  fluid  skim  milk  in  con- 
siuner  packages  or  in  dispenser  inserts, 
half  and  half,  cultured  milk  drinks  con¬ 
taining  3  percent  or  more  but  not  more 
than  5  percent  butterfat,  and  fluid  skim 
milk  in  bulk  delivered  to  any  such  out¬ 
let  which  is  engaged  in  the  marketing  or 
packaging  of  bulk  fluid  skim  milk,  for  all 
skim  milk  except  that  derived  from  the 
classes  specified  above  which  skim  milk 
leaves  the  plant  in  the  form  of  products 
and  is  shipped  to  a  plant  or  marketing 
area  under  another  Federal  order  which 
skim  milk  is  assigned  under  such  order 
to  Class  I.  and  for  all  skim  milk  which  is 
not  established  to  have  been  otherwise 
utilized  or  disposed  of.  Such  fluid  skim 
differential  shall  be  computed  as  follows: 
deduct  the  price  of  Class  n  milk  com¬ 
puted  pursuant  to  §  1002.40(d)  from  the 
price  for  Class  I-A  milk  computed  pur¬ 
suant  to  S  1002.40(a),  and  divide  by 
0.9125:  Provided.  That  with  respect  to 
skim  milk  so  utilized  or  disposed  of  in 
half  and  half,  this  differential  shall  ap¬ 
ply  only  to  that  quantity  of  skim  milk  in 
excess  of  4.5  times  the  quantity  of  butter- 
fat  in  such  half  and  half. 

§  1002.44  Connecticut  order  differential. 

For  milk  subject  to  the  classification 
and  pricing  provisions  of  Part  1015  of 
this  chapter  which  milk  is  received  at  a 
pool  plant  or  a  plant  distributing  milk, 
fluid  milk  products,  concentrated  fluid 
milk,  cultured  or  flavored  milk  drinks, 
cream,  half  and  half,  fluid  cream  prod¬ 
ucts,  or  fluid  skim  milk  in  the  marketing 
area  which  plant  is  not  a  regulated  plant 
under  Part  1015  of  this  chapter,  each 
handler  shall  pay  a  differential  for  milk 
classified  as  Class  I-A  or  Class  n  equal 
to  the  difference  between  the  Class  n 
price  under  Part  1015  of  this  chapter 
and  the  appropriate  class  price  as  ad¬ 
justed  for  appropriate  differentials  in¬ 
cluding  the  direct  delivery  differential 
set  forth  in  §  1002.71(c).  If  the  skim 
milk  of  such  milk  is  assigned  to  skim 
milk  subject  to  the  fluid  skim  differential 
this  differential  shall  be  the  same  as 
the  fluid  i^im  differential  pursuant  to 
§  1002.43.  In  the  event  that  such  milk 
is  received  at  more  than  one  plant,  the 
obligation  shall  fall  upon  the  operator 
of  the  first  pool  plant  where  received,  or 
if  not  received  in  a  pool  plant,  by  the 
operator  of  the  first  plant  in  the  market¬ 
ing  area  where  first  received,  or  if  not 
received  in  such  a  plant,  by  the  operator 
of  the  plant  where  the  CHass  I-A  or  Class 
n  classification  was  established. 

§  1002.45  Producer-handler  price  dif¬ 
ferential. 

For  milk  received  from  a  handler  who 
is  designated  a  producer-handler  under 
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this  part  or  who  meets  the  requirements 
of  a  producer-handler  under  another 
order,  which  milk  is  assigned  to  Classes 
I-A.  I-B  or  Class  n,  each  handler  shall 
pay  a  differential  equal  to  the  difference 
between  the  price  of  the  class  to  which 
the  milk  is  assigned  and  the  Class  m 
price  adjusted  for  appropriate  differ¬ 
entials  for  butterfat  and  the  location 
of  such  handler’s  plant;  and  for  «ktm 
milk  received  or  derived  from  milk  of 
such  producer-handler  which  is  assigned 
to  skim  milk  subject  to  the  fluid  «kim 
differential  each  handler  shall  pay  a 
differential  equal  to  the  fluid  skim  dif¬ 
ferential  pursuant  to  §  1002.43. 

§  1002.46  Use  of  equivalent  price  or 
index. 

If  for  any  reason  a  price  or  index 
specified  in  S§  1002.40  through  1002.47 
for  use  in  computing  and  announcing 
class  prices  or  for  any  other  purpose 
is  not  reported  or  published  in  the  man¬ 
ner  therein  described,  the  market  ad¬ 
ministrator  shall  use  a  price  or  index 
determined  by  the  Secretary  to  be  equiv¬ 
alent  to  or  comparable  with  the  price  or 
index  specified. 

§  1002.47  Announcement  of  prices. 

The  market  administrator  shall  pub¬ 
licly  annoimce  the  following: 

(a)  Not  later  than  the  25th  day  of 
each  month,  or  the  next  succeeding 
workday  in  any  month  in  which  the  25th 
day  is  a  Sunday  or  holiday : 

( 1 )  The  monthly  wholesale  price  index 
for  all  commodities  in  the  preceding 
month  as  reported  by  the  Bureau  of 
Labor  Statistics,  United  States  Depart¬ 
ment  of  Labor,  and  the  resulting  index 
determined  pursuant  to  §  1002.40(a)  (1) 
multiplied  by  100. 

(2)  The  utilization  adjustment  per¬ 
centage  computed  pursuant  to  S  1002.40 
(a)  for  the  following  month. 

(3)  The  preliminary  Class  I-A  price 
computed  pursuant  to  S  1002.40(a)  for 
the  foUowing  month. 

(4)  The  average,  for  the  period  begin¬ 
ning  with  the  25th  of  the  Immediately 
preceding  month  and  ending  with  the 
24th  of  the  current  month  of  the  highest 
prices  reported  daily  by  the  United 
States  Department  of  Agriculture  for 
UJ3.  Grade  A  or  U.S.  92-score  butter  at 
wholesale  in  the  New  York  market. 

(5)  The  preliminary  calculation  for 
the  following  month  pursuant  to 
§  1002.40(d)(1). 

(6)  The  index  of  the  cost  of  produc¬ 
tion  for  the  preceding  month  computed 
by  the  market  administrator  as  follows: 

The  index  of  the  cost  of  production 
computed  by  the  New  York  State  Col¬ 
lege  of  Agriculture  at  Cornell  University 
(1910-14  base)  converted  to  a  1955  base. 

(7)  The  index  computed  by  dividing 
the  Class  I-A  formula  price  prior  to  the 
seasonal  adjustment,  for  the  following 
month  by  $5.20. 

(8)  The  utilization  percentage  for  the 
month  one  year  earlier  than  the  suc¬ 
ceeding  month. 

(9)  Other  statistics  relating  to  eco¬ 
nomic  conditions  affecting  the  market 
supply  and  demand  for  milk. 

(b)  Not  later  than  the  5th  day  of  each 
month,  or  the  next  succeeding  workday 
in  any  month  in  which  the  5th  day  is  a 


Simday  or  holiday,  for  the  precediitt  t 
month  or  such  other  period  specifiM  i 

(1)  The  minimum  class  prices  piu^ 

ant  to  8  1002.40.  P 

(2)  The  butterfat  differentials  pursa.  t 

ant  to  8  1002.41.  ^ 

(3)  The  fluid  skim  differential  punn.  c 

ant  to  8  1002.43. 

(4)  The  simple  average  of  the  daO*  i 

wholesale  selling  price  per  pound  (u^  % 

the  midpoint  of  any  price  range  as  one 
price)  reported  by  the  United  States  De.  o 
partment  of  Agriculture  for  Grade  A  or 
92-score  bulk  creamery  butter  in  Net 
York  City  for  the  period  between  the 
16th  day  of  the  second  preceding  month  ^ 
and  the  15th  day,  inclusive  of  the  pre.  ^ 
ceding  month. 

(5)  The  average  of  prices  (using  the  * 

midpoint  of  any  range  as  one  quotation)  ^ 
reported  daily  in  “The  Producers’  Price.  ' 

Current”  for  hot  roller  process  dry'skim  ‘ 

milk  or  nonfat  dry  milk  solids  “other  ’ 
brands,  human  consumption,  carlots 
bags,  or  barrels”.  i 

(6)  The  average  of  prices  paid  in  the  ^ 

preceding  month  by  midwestem  con-  ‘ 

denseries  as  reported  by  the  United 
States  Department  of  Agriculture.  * 

(7)  The  nearby  differential  rate  for  ’ 

the  preceding  month  determined  pur.  ' 

suant  to  8  1002.71(b) .  I 

(8)  The  average  price  for  milk  for  ' 

manufacturing  piu*poses,  f.o.b.  pia^tg  1 

United  States,  as  reported  by  ^e  United  ' 
States  Department  of  Agriculture.  ’ 

Reports  of  Handlers  I 

§  1002.50  Monthly  reports. 

Each  handler  except  a  handler  re-  ’ 

ceiving  own  farm  milk  and  not  required 
to  be  listed  pursuant  either  to  8  1002.14 
or  8  1002.15  shall  report  each  month  to 
the  market  administrator  for  the  pre¬ 
ceding  month  in  the  manner  and  rni  the 
forms  prescribed  by  the  market  ad^. 
istrator,  with  respect  to  milk  or  milk 
products  received  at  each  of  his  pool 
plants  or  partial  pool  plants,  at  each  of 
his  pool  units  or  partial  pool  units,  and 
at  each  of  his  plants  where  milk  or  milk 
products  subject  to  pasmients  under 
8  1002.84  were  handled,  the  informathm 
set  forth  in  paragraphs  (a)  through  (e) 
of  this  section.  Such  report,  if  trans- 
mitted  by  mail,  ^all  bear  a  postmark 
no  later  than  the  8th  day  of  the  montti, 
and  if  not  so  mailed,  shall  be  delivered 
physically  to  the  oflBce  of  the  market 
administrator  no  later  than  the  close 
of  business  on  the  10th  day  of  the  month, 
except  that  the  report  of  a  pool  plant 
which  receives  milk  from  units  but  not 
direct  from  producers  shall  be  submitted 
at  a  time  specified  by  the  market 
administrator. 

(a)  The  total  quantity  of  milk  and 
of  each  milk  product  with  the  average 
butterfat  content  thereof,  received  from 
dairy  farmers,  from  units,  from  other 
plants,  from  such  handler’s  own  farm, 
from  other  handlers,  and  from  other 
sources; 

(b)  The  total  quantity  of  milk  and 
of  each  milk  product  moved  out  of,  or 
on  hand  at,  such  plant  or  unit,  the  aver¬ 
age  butterfat  content  thereof,  and  the 
destination  of  any  milk  or  milk  product, 
the  classification  of  which  wholly  or  par- 
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depends  upon  its  destination, 
out  of  such  plant  or  unit; 

°^(c)  The  disposition  of  milk  or  milk 
Dioducts  at  each  other  plant  at  which 
disposition  of  any  milk  or  milk  prod- 
is  claimed  as  the  basis  of  classifi¬ 
cation; 

(d)  The  computation  pursuant  to 
I  X002.65  of  such  handler’s  net  pool  obli- 
ogtion;  and 

(e)  The  computation  of  the  amount 
of  any  payments  pursuant  to  §  1002.84. 

1 1002.51  Producer  payroll  reports. 

Each  handler  shall  report  with  respect 
to  prc^ucers  as  set  forth  in  paragraphs 

(a)  and  (b)  of  this  section. 

(a)  On  or  before  the  10th  day  after 
tbe  end  of  each  month,  the  information 
required  by  the  market  administrator 
^dth  respect  to  producer  additions,  pro- 
jocer  withdrawals,  and  changes  in 
nepfts  of  farm  operators;  and 

(b)  On  or  before  the  last  day  of  each 
joontb,  such  handler’s  producer  payroll 
for  the  preceding  month,  which  shall 
gbow  for  each  producer: 

(1)  The  total  delivery  of  milk  with 
the  average  butterfat  test  thereof:  Pro- 
fiiied,  That,  if  no  butterfat  tests  are 
iQgde  on  any  of  the  milk  received  from 
producers,  and  if  such  milk  is  received 
by  the  handler  from  no  more  than  10 
producers,  3.5  percent  shall  be  reported 
u  tbe  average  butterfat  test  of  milk 
r^ved  from  producers, 

(2)  The  amount  of  pasnnent  due  each 
producer, 

(3)  Any  deductions  and  charges  made 
by  the  handler, 

(4)  The  net  amount  of  pasrment  to 
gyh  producer  made  pursuant  to 
|{  1002.70  through  1002.72,  and 

(5)  Such  other  information  with  re- 
spoei  thereto  as  the  market  administra¬ 
tor  may  require. 

S  1002.52  Storage  cream  reports. 

(a)  On  or  before  the  last  day  of  the 
pe^  for  establishing  classification 
pursuant  to  S  1002.32,  or,  if  earlier,  not 
kter  than  15  days  prior  to  the  date  of 
fii^  imoval  of  the  cream  from  storage, 
eieh  handler  who  separates  milk  the 
cream  from  which  is  stored  as  a  basis 
for  Class  m  classification  pursuant  to 
11002.37(d)(2)  shall  report  to  the  mar¬ 
ket  administrator  on  forms  prescribed 
by  the  market  administrator  informa¬ 
tion  with  respect  to  the  storage  of  cream. 
Mure  to  make  such  report  shaU  result 
in  the  disallowance  of  Class  m  classifi- 
catkm  pursuant  to  9  1002.37(d)  (2). 

(b)  The  handler  who  made  such  re- 
penis  shall  report  to  the  market  admin- 
wrator,  not  later  than  the  end  of  the 
second  month  foUowing  the  month  dur¬ 
ing  which  frozen  cream  is  utilized,  in¬ 
formation  with  respect  to  the  utilization 
d  such  cream. 

(c)  With  respect  to  notices  of  transfer 
of  cream  filed  pursuant  to  9  1002.37(d) 
(2)  and  with  respect  to  storage  cream 
iworts  filed  pursuant  to  this  section,  a 
receipt  form  acknowledging  receipt  of 
such  notice  or  report  shall  be  mailed  by 
Ok  market  administrator  to  the  handler 
•ithln  48  hours  after  such  notice  or  re¬ 
port  is  received  by  the  market  admin¬ 
istrator. 


§  1002.53  Other  reports. 

At  such  time  as  the  market  adminis¬ 
trator  may  request,  each  handler  ahsdl 
report  to  the  market  administrator  in 
the  manner  and  on  forms  prescribed  by 
the  market  administrator: 

(a)  The  total  quantity  of  milk  and  of 
each  milk  product  received  at  his  non¬ 
pool  plants,  with  the  average  butterfat 
content  thereof,  from  dairy  farmers, 
from  other  plants  or  nonpool  units,  from 
such  handler’s  own  farm,  from  other 
handlers,  and  from  other  sources; 

(b)  The  total  quantity  of  milk  and 
of  each  milk  product  moved  out  of,  or  on 
hand  at,  his  nonpool  plants,  the  average 
butterfat  content  thereof,  and  the  des¬ 
tination  of  any  milk  or  milk  product 
moved  out  of  such  plants; 

(c)  Information  concerning  land, 
buildings,  surroundings,  facilities,  and 
equipment  at  any  of  his  plants; 

(d)  The  current  receipts  and  utiliza¬ 
tion  of  milk  at  each  of  his  pool  plants 
and  pool  units;  and 

(e)  Such  other  information  as  may 
be  necessary  for  the  administration  of 
the  provisions  of  this  part. 

§  1002.54  Verification  of  reports  and 
payments. 

The  market  administrator  shall 
promptly  verify  all  reports  and  pasrments 
of  each  handler  by  audit  of  such  han¬ 
dler’s  records  and  of  the  records  of  any 
handler  or  person  upon  whose  disposi¬ 
tion  of  milk  such  handler  claims  classi¬ 
fication,  and  bach  such  handler  shall, 
during  the  usual  hours  of  business,  make 
available  to  the  market  administrator 
or  his  representative  such  records  and 
facilities,  of  his  own  or  other  persons, 
as  wiU  enable  the  market  administrator 
to: 

(a)  Verify  the  receipts  and  disposition 
of  all  milk  required  to  be  reported  pur¬ 
suant  to  99  1002.50  through  1002.53,  and, 
in  case  of  errors  or  omissions,  ascertoin 
the  correct  figures; 

(b)  Weigh,  sample,  and  test  for  butter¬ 
fat  content  the  milk  received  from  pro¬ 
ducers  and  any  product  of  milk  upon 
which  classification  depends; 

(c)  Verify  the  payments  to  producers 
prescribed  in  99  1002.70  through  1002.72; 

(d)  Verify  all  claims  for  payments 
pursuant  to  99  1002.81  and  1002.82; 

(e)  Make  inspection  of  buildings  and 
their  surroundings,  facilities,  and  equip¬ 
ment  for  verification  purposes  and  to 
ascertain  what  constitutes  a  plant  and 
the  production,  processing,  and  distribu¬ 
tion  resources  and  facilities  of  a  pro¬ 
ducer-handler’s  operation; 

(f)  Verify  that  the  requirements  for 
designation  as  a  produce'r-handler  have 
been  and  are  being  met;  and 

(g)  Verify  all  other  information  re¬ 
quired  by  this  part  to  be  reported. 

§  1002.55  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  three  years 
to  begin  at  the  end  of  the  calendar 
month  to  which  such  books  and  records 
pertain:  Provided,  That  if,  within  such 
three-year  period,  the  market  adminis¬ 
trator  notifies  the  handler  in  writing 


that  the  retention  of  such  books  and 
records,  or  of  specified  books  and  rec¬ 
ords,  is  necessary  In  connection  witii  a 
proceeding  under  section  8c(15)  (A)  of 
the  Act  or  a  court  action  specified  in 
such  notice,  the  handler  shall  retain 
such  books  and  records,  or  specified 
books  and  records,  imtil  further  written 
notification  from  the  market  adminis¬ 
trator.  In  either  case  the  market  ad¬ 
ministrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  neces¬ 
sary  in  connection  therewith. 

Determination  of  Uniform  Price 

§  1002.65  Net  pool  obligation  of  han¬ 
dlers. 

The  handler’s  net  pool  obligation  shall 
be  computed  pursuant  to  paragraphs  (a) 
through  (f)  of  this  section:  Provided. 
That  milk  specified  in  paragraph  (g)  of 
this  section  shall  be  eliminated  from  this 
computation  and  such  milk  shall  be 
deemed  not  to  be  included  in  the  phrase 
“pool  milk’’  as  such  phrase  is  used  in  this 
section  and  in  99  1002.66,  1002.79,  1002.- 
81,  1002.82,  and  1002.90. 

(a)  Determine  the  classification  pur¬ 
suant  to  99  1002.30  through  1002.37  of 
pool  milk  received  from  dairy  farmers 
at  each  plant  or  unit; 

(b)  Subject  to  adjustment  for  appro¬ 
priate  differentials  pursuant  to  99  1002.41 
and  1002.42,  multiply  the  mUk  in  each 
class  by  the  class  price,  multiply  the 
skim  milk  subject  to  the  fiuid  skim  dif¬ 
ferential  by  the  fiuid  skim  differential, 
multiply  the  milk  subject  to  the  Ck>n- 
necticut  order  differential  by  the  ap¬ 
propriate  differential,  multiply  the  milk 
subject  to  the  producer-handler  price 
differential  by  the  appropriate  differ¬ 
ential,  and  add  together  the  resulting 
values; 

(c)  Deduct,  in  the  case  of  each  plant 
or  unit  where  the  average  butterfat  con¬ 
tent  of  all  pool  milk  received  from  dairy 
farmers  is  in  excess  of  3.5  percent,  and 
add,  in  the  case  of  each  plant  or  unit 
where  the  butterfat  content  of  all  pool 
milk  received  from  dairy  farmers  is  less 
than  3.5  percent,  the  total  value  of  the 
butterfat  differential  applicable  pursu¬ 
ant  to  9  1002.72; 

(d)  Deduct,  in  the  case  of  each  plant 
or  unit  nearer  -than  the  201-210  mile 
zone,  and  add,  in  the  case  of  each  plant 
or  unit  farther  than  the  201-210  mile 
zone,  the  sum  obtained  by  multiplying 
the  pool  milk  received  from  dairy  farmers 
at  plants  by  the  zone  differential  set 
forth  in  column  B  of  the  schedule  in 
9  1002.42(c)  applicable  at  tiie  plant,  and 
for  milk  in  units  by  the  weighted  average 
column  B  differential  computed  pursu¬ 
ant  to  §  1002.42(d)  applicable  to  the  imit; 

(e)  Deduct  the  total  value  of  the 
nearby  differential  to  be  paid  for  pool 
milk  pursuant  to  9  1002.71(b).  The 
computation  to  this  point  shall  be  known 
as  the  handler’s  net  pool  obligation;  and 

(f)  Add  together  the  handler’s  net 
pool  obligation  for  all  plants  and  units. 

(g)  Milk  specified  in  subparagraphs 
(1)  through  (4)  of  this  paragraph  shall 
be  excluded  from  the  computation  of  the 
handler’s  net  pool  obligation  pursuant 
to  this  section. 
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(1)  Milk  received  from  farms  in  Nas¬ 
sau  and  Suffcdk  Coimties  in  New  York, 
which  farms  are  not  approved  for  sale 
of  milk  in  New  Yoik  City,  and  milk  re¬ 
ceived  from  farms  in  New  York  City. 

(2)  Own  farm  milk  not  in  excess  of 
an  average  of  800  poimds  per  day  if  the 
handler  is  not  a  producer-handler  desig¬ 
nated  pursuant  to  S  1002.15  and  if  the 
volume  of  milk,  other  than  own  farm 
mUk,  handled  does  not  exceed  an  aver¬ 
age  of  1,600  poimds  per  day. 

(3)  All  milk  handled  by  a  producer- 
handler  designated  pursuant  4x>  §  1002.15 
which  is  derived  from  such  producer- 
handler’s  production  resources  and  fa¬ 
cilities. 

(4)  Own  farm  milk  of  a  charitable, 
religious,  educational,  or  governmental 
institution  which  is  not  engaged  in  the 
practice  of  receiving  bulk  milk  from 
other  sources  for  processing  or  packaging 
and  is  not  engaged  in  the  practice  of 
selling  packaged  milk  to  persons  not 
sissociated  with  such  institution. 

§  1002.66  Computation  of  the  uniform 
price. 

Hie  market  administrator  shall,  on 
or  before  the  14th  day  of  each  month, 
audit  for  mathematical  correctness  and 
obvious  errors  the  report  submitted  for 
the  preceding  month  by  each  handler. 
If  the  unreserved  cash  balance  in  the 
producer  settlement  fund  to  be  included 
in  the  computation  is  less  than  two  cents 
per  hundredweight  of  pool  milk  on  all 
reports,  the  report  of  any  handler  who 
has  not  made  payment  of  the  last 
monthly  pool  debit  accoxmt  rendered 
pursuant  to  S  1002.76  shaU  not  be  in¬ 
cluded  in  the  computation  of  the  uni¬ 
form  price.  The  report  of  such  handler 
shall  not  be  Included  in  the  computation 
for  succeeding  months  imtil  he  has  made 
full  payment  of  outstanding  monthly 
pool  debits.  Subject  to  the  aforemen¬ 
tioned  conditions,  the  market  adminis¬ 
trator  shall  compute  the  imiform  price 
in  the  following  manner; 

(a)  Combine  into  one  total  the  net 
pool  obligations  of  all  handlers; 

(b)  Subtract  the  total  of  pasunents  re¬ 
quired  to  be  made  for  such  month  by 
S  1002.81; 

(c)  Add  the  total  payments  required 
to  be  made  by  handlers  for  such  month 
pursuant  to  S  1002.84; 

(d)  Add  the  amoimt  of  unreserved 
cash  in  the  producer  settlement  fund; 

(e)  Subtract  an  amoimt  equal  to  not 
less  than  eight  cents  nor  more  than  nine 
cents  per  hundredweight  of  pool  milk 
to  provide  against  the  contingency  of 
errors  in  reports  and  payments  or  of 
delinquencies  in  payments  by  handlers; 
and 

(f)  Divide  the  result  obtained  in  par¬ 
agraph  (e)  by  the  total  pounds  of  pool 

milk  delivered  by  dairy  farmers  but  this 
shall  not  include  skim  milk  subject  to 
the  fluid  skim  differential  received  from 
dairy  farmers  at  partial  pool  plants  or 
partial  pool  units.  The  result  shall  be 
known  as  the  uniform  price. 

§  1002.67  Annonncement  of  uniform 
price  and  weigbted  average  butterfat 
diffmentiaL 

The  market  administrator  shall  an¬ 
nounce,  not  later  than  the  15th  day  of 


each  month,  the  uniform  price  computed 
pursuant  to  S  1002.66  and,  not  later  than 
the  5th  day  of  each  month,  the  weighted 
average  butterfat  differential  pursuant 
to  S  1002.72,  except  that  in  any  month 
in  which  the  sp^dfied  date  is  a  Sunday 
or  holiday,  such  announcements  shall 
be  not  later  than  the  next  succeeding 
workday. 

§  1002.70  Time  and  rate  of  payments. 

On  or  before  the  25th  day  of  each 
month  each  handler  shall  make  pay¬ 
ment,  subject  to  paragraphs  (a),  (b), 
(c),  and  (d)  of  this  section,  to  each 
producer  for  all  pool  milk  delivered  by 
such  producer  during  the  preceding 
month  at  not  less  than  the  uniform  price, 
subject  to  appropriate  differentials  set 
forth  in  §§  1002.71  and  1002.72.  For 
milk  received  in  a  bulk  tank  unit  there 
may  be  deducted,  as  proper  and  as  au¬ 
thorized  in  writing  by  the  producer,  or 
by  a  cooperative  ass(^ation  authorized 
to  act  on  behalf  of  such  producer,  a  tank 
truck  service  charge,  not  to  exceed  10 
cents  per  himdredweight,  when  such 
tank  truck  service  is  provided  by  the  han¬ 
dler  or  at  his  expense.  Any  such  deduc¬ 
tion  with  respect  to  bulk  tank  milk  must 
be  made  by  the  handler  not  later  than 
the  date  on  which  the  producer  is  re¬ 
quired  to  be  paid  for  the  milk  involved, 
and  the  same  rate  of  deduction  shall  ap¬ 
ply  until  cancelled  by  the  producer  or  by 
the  cooperative  by  notifsdng  the  handler 
in  writing,  in  vdiich  case  the  cancellation 
shall  be  effective  on  the  first  day  of  the 
month  following  its  receipt  by  the 
handler. 

(a)  Elach  handler  which  is  also  a  co¬ 
operative  marketing  association,  deter¬ 
mined  by  the  Secretary  to  be  qualified 
under  the  Capper-Volstead  Act  with  re¬ 
spect  to  producers  who  are  members  of 
and  under  contract  with  such  associa¬ 
tion,  may  make  distribution  in  stccord- 
since  with  the  contract  between  the  as¬ 
sociation  suid  such  members  of  the  net 
proceeds  of  all  its  sales  in  all  markets 
in  all  use  clsissifications. 

-  (b)  Whenever  veriflcaticm  by  the  mar¬ 
ket  administrator  of  the  payment  to  any 
producer  or  cooperative  sissociation  of 
producers  for  milk  delivered  to  any  han¬ 
dler  discloses  pasnnent  of  less  thsin  is 
required  by  this  Part,  the  handler  shall 
make  up  such  pa3nnent  to  the  producer 
or  cooperative  association  of  producers 
not  later  than  the  time  of  making  pay¬ 
ment  next  following  such  disclosure. 

(c)  If  a  handler  claims  that  he  can¬ 
not  make  the  required  payment  because 


the  producer  is  deceased  or  cannot  be 
located,  or  because  the  cooperative  as. 
sociation  or  ito  lawful  successor  or  as* 
signee  is  no  longer  in  existence,  such  pay. 
ment  shall  be  made  to  the  producer-set! 
tlement  fund,  and  in  the  event  that  the 
handler  subs^uently  locates  and  pays 
the  producer  or  a  lawful  claimant,  or  ia 
the  event  that  the  handler  no  longer 
exists  and  a  lawful  claim  is  later  esl^ 
lished,  the  market  administrator  shall 
make  such  payment  from  the  producer- 
settlement  fund  to  the  handler  or  to  the 
lawful  claimant  as  the  case  may  be. 

(d)  If  not  later  than  the  date  whqi 
such  payment  is  required  to  be  made 
legal  proceedings  have  been  instituted 
by  the  handler  for  the  purpose  of  ad- 
ministrative  or  judicial  review  of  the 
market  administrator’s  findings  upon 
verification  as  provided  above  such  pay. 
ment  shall  be  made  to  the  producer, 
settlement  fund  and  shall  be  held  in  re¬ 
serve  until  such  time  as  the  above-men¬ 
tioned  proceedings  have  been  completed 
or  until  the  handler  submits  proof  to  the 
market  administrator  that  the  required 
payment  has  been  made  to  the  producer 
or  association  of  producers  in  which 
latter  event  the  pajrment  shall  be  re- 
funded  to  the  handler. 

§  1002.71  Location  differentials. 

The  uniform  price  shall  be  subject  to 
the  appropriate  location  differentials  set 
forth  below: 

(a)  The  transportation  differential 
shall  be  plus  or  minus  Uie  appropriate 
differential  shown  in  colunm  (b)  of  the 
schedule  in  §  1002.42(c)  for  the  zone  of 
the  plant  to  which  the  mUk  Is  delivered 
or  in  the  case  of  farms  included  in  unltB 
the  zone  of  the  township  in  vdiich  the 
milk  is  received. 

(b)  The  nearby  differential  diall  be 
computed' pursuant  to  the  provisions  of 
subparagraphs  (1)  through  (6)  of  this 
paragraph. 

(1)  A  zone  for  each  farm  within  the 
nearby  differential  area  shall  be  com¬ 
puted  as  specified  in  S  1002.42(b) :  Pro¬ 
vided,  That  all  farms  located  in  the  State 
of  New  Jersey  shall  be  considered  to  be 
in  the  1-50  mile  zone. 

(2)  The  weighted  average  percentaie 
of  pool  milk  utilized  in  Classes  I-A  and 
I-B  for  the  12-month  period  ending  with 
the  preceding  month  shall  be  cmnputed. 

(3)  The  rates  of  nearby  differentiah, 
except  as  provided  in  subparagraphs  (4). 

(5) ,  and  (6)  of  this  paragraph,  shall  be 
set  forth  in  the  following  table: 


Mileage  lone  of  the 
farm  punoant  tosab- 
paragraph  (1)  of  this 
paragraph 

Percentage  utilization  bi  Ctasses  I-A  and  I-B  as  eompated  pursuant  to  snbparagnph 
(2)  of  this  paragraph 

Under 

46 

46  and 
over,  but 
under  60 

50  and 
over,  but 
undw  66 

66  and 
over,  but 
underdo 

60  and 
over,  but 
under  66 

66  and 
over,  but 
under  70 

70  and 
over,  but 
nndCT76 

75  and 
over,  but 
under  80 

H 

end 

ever 

Dollars  per  hundredweight 

i-«i  _ 

0.M 

0.66 

0.48 

0.40 

0.82 

0.24 

0.16 

0.08 

*1-00  .  _  _  - 

.66 

.40 

.42 

.26 

.28 

.21 

.14 

.07 

Ri-sn  .  _ 

.48 

.42 

.86 

.SO 

.24 

.18 

.12 

.06 

7i.4n 

.40 

.S6 

.80 

.26 

.20 

.16 

.10 

.06 

Rl-« _ 

.82 

.28 

.24 

.20 

.16 

.12 

.08 

.04 

Ol-IDO . . . 

.24 

.21 

.18 

.18 

.12 

.00 

.06 

.08 

ini-110  .  _ 

.16 

.14 

.12 

.10 

.08 

.06 

.04 

.02 

11U19D  _ 

.08 

.07 

.06 

.05 

.04 

.OS 

.02 

.01 

friday,  November  S,  1963 


(4)  For  farms  located  in  Colmnbia. 
m^tfselaer,  or  Albany  counties,  or  the 
of  Catdcill,  Athens.  Coxsackie, 
Baltimore,  OreenviUe,  Cairo,  or  Dur- 
fajrn  in  Greene  County,  the  rate  shall  be 
as  fc^ows:  for  farms  in  the  91-120  mile 
aooe,  the  rate  otherwise  ai^llcable  for 
fAirns  in  the  91-100  mile  zone;  for  farms 
in  the  121-130  mile  zone,  the  rate  other'¬ 
ll  applicable  for  farms  in  the  101-110 
jnile  zone;  and  for  farms  in  the  131-140 
mile  zone,  the  rate  otherwise  applicable 
fat  farms  in  the  111-120  mile  zone. 

(§)  Rirms  delivering  to  plants  in  Co- 
jumbia,  Rensselaer,  Sc^nectady,  or  Al- 
jjany  counties,  or  the  townships  of  Cat- 
1^11.  Athens.  Coxsackie,  New  Baltimore, 
Oieenville,  Cairo,  or  Durham  in  Greene 
County  beyond  the  141-150  mile  zone, 
and  fwms  delivering  to  plants  located  in 
any  other  territory  beyond  the  131-140 
mile  zone  shall  not  be  eligible  for  the 
liiilerentials  set  fortii  in  ttiis  paragraph. 

(5)  The  nearby  differential  rates  shall 
be  i^uced  10  percent  for  each  full  per- 
amitage  point  by  which  the  quantity  of 
milk  subject  to  the  differential  in  the 
pieeeding  12  months  exceeds  35  percent 
of  the  total  quantity  of  Class  I-A  milk 
(both  pool  and  nonpool)  in  such  12 
months:  Provided,  That  for  the  period 
July  1.  1962,  to  the  effective  date  of  this 
ptoviso,  the  report  of  receipts  from  pro- 
(bicers  or  units  at  plants  which  distrib- 
Qted  milk  in  the  marketing  area  in  June 
1112  but  elected  not  to  be  pooled  in  such 
month  pursuant  to  the  provisions  of 
11002.29(d)  as  then  in  effect,  shall  not 
be  wed  in  making  this  computation. 

<c)  Direct  delivery  differentials.  For 
pool  milk  received  at  a  plant  or  pool  unit 
milk  received  from  farms  in  the  1-10 
■fle  tone  through  the  01-70  mile  zone, 
•  m  determined  pursuant  to  f  1002.42,  the 
handler  shall  pay  5  cents  per  hundred- 
veigl^  in  addition  to  any  amoimts  re* 
fidred  by  other  provisions  of  this  section. 


{ 1002.72  Bntterfat  differential. 
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price  and  each  handler’s  pool  debit  or 
credit  each  month,  and  at  such  times  as 
he  deems  appr(H>riate,  the  market  ad¬ 
ministrator  shsdl  render  each  handler  a 
statement  of  his  account  showing  the 
debit  or  credit  balance,  together  with  all 
debits  or  crests  entered  on  such  han¬ 
dler’s  account  since  the  previous  state¬ 
ment  was  rendered:  Provided,  That  the 
handler  operating  a  plant  not  in  the  401 
miles  and  over  freight  zone  receiving 
milk  from  a  partial  pool  plant  in  the 
401  miles  and  over  freight  zone  shall  be 
responsible  for  the  debit  or  credit  arising 
on  milk  so  received  and  for  the  payment 
of  the  administration  assessment  pur¬ 
suant  to  §  1002.90  on  such  milk. 


§  1002.77  ‘  Payment  to  the  producer  set¬ 
tlement  fund. 


On'  or  before  the  18th  day  of  each 
month  each  handler  shall  make  full  pay¬ 
ment  of  the  debit  balance,  if  any,  of 
such  handler  shown  on  the  last  state¬ 
ment  of  account  rendered  pursuant  to 
§  1002.76. 


§  1002.78  Payments  out  of  producer 
settlement  fund. 


The  uniform  price  shall  be  plus  or 
ss  the  case  may  be,  for  each  one- 
teath  of  one  percent  above  or  below  3.5 
percent  of  average  butterfat  content  of 
1^  pool  delivered  by  any  dairy  farmer 
daring  any  month,  an  amount  equivalent 
to  to  average  of  the  butterfat  differen¬ 
tials  determined  pursuant  to  S  1002.41, 
foresdi  class  weighted  by  the  pounds  of 
botterlat  in  the  milk  in  each  such  class 
OKd  in  the  computation  of  the  uniform 
price  lor  the  preceding  month.  Such 
differential  shall  be  computed  to  the 
nearest  even  tenth  of  a  cent. 
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any  handler  discloses  errors  made  in  pay¬ 
ments  to  or  from  the  producer  settlement 
fund,  the  market  administrator  shall 
debit  the  handler’s  producer  settlement 
fund  account  for  any  impaid  amount. 
Whenever  verification  discloses  that  pay¬ 
ment  is  due  from  the  market  administra¬ 
tor  to  any  handler,  the  market  adminis¬ 
trator  shall  credit  the  handler’s  producer 
settlement  fund  account  for  any  such 
amount. 


On  or  before  the  20th  day  of  each 
month  the  market  administrator  shall 
make  payment  to  each  handler  of  the 
credit  balance,  if  any,  of  such  handler 
shown  on  the  last  statement  of  account 
rendered  pursuant  to  1  1002.76.  If,  at 
any  such  time,  the  balance  in  the  pro¬ 
ducer  settlement  fund  is  insufficient  to 
make  full  pasrment  due  to  each  handler, 
the  market  administrator  shall  reduce 
uniformly  the  payments  to  each  handler 
and  shall  complete  such  payments  as 
soon  as  the  necessary  fun^  are  avail¬ 
able.  No  handler  who,  on  the  25th  day 
of  the  month,  has  not  received  such  pay¬ 
ments  in  fuU  from  the  market  admin¬ 
istrator  shall  be  deemed  to  be  in  viola¬ 
tion  of  §§  1002.70  through  1002.72  if  he 
.reduces  Iris  total  pasrments  to  producers 
for  milk  delivered  by  such  producers 
during  the  preceding  month  by  not  more 
than  the  amoimt  of  the  reduction  in  pay¬ 
ment  from  the  producer  settlnnent  fund. 


§  1002.79  Handler's  po<d  debit  or  credit. 


Piovucn  Settlekemt  Fund  akd  its 
Operation 


1 1002.75  Producer  settlement  fund. 


The  market  administrator  Rhn.n  estab- 
Ikh  and  maintain  a  separate  fund  known 
as  ’to  producer  setUement  fund”  into 
Rhidi  he  shaU  deposit  all  pajrments  and 
out  of  which  he  shall  make  all  payments 
Pvnoant  to  §§  1002.77  through  1002.84. 

S  1502.76  Handler’s  accounts. 


§  1002.81  Cooperative  payments  for 
madketwide  services. 


The  maiket  administrator  shall  estab- 
account  for  each  handler  who  is 
lywd  to  make  payments  to  the  pro- 
settlement  fund  or  who  received 
Jtements  from  the  producer  settlement 
After  computing  the  uniform 


After  computing  the  uniform  price  for 
each  month,  the  market  administrator 
shall  compute  each  handler’s  pool  debit 
or  pool  credit  as  follows: 

(a)  Multiply  the  quantity  of  pool  milk 
(but  not  including  skim  milk  subject 
to  the  fluid  skim  differential  received 
from  dairy  farmers  at  partial  pool  plants 
or  partial  pool  units)  received  by  eacdi 
handler  from  dairy  farmers  by  the  uni¬ 
form  price. 

(b)  If  the  result  obtained  in  para¬ 
graph  (a)  of  this  section  is  less  than  the 
handler’s  net  pool  obligation,  the  dif¬ 
ference  shall  be  entered  on  the  handler’s 
producer  settlement  fund  account  as 
such  handler’s  pool  debit. 

(c)  If  the  result  obtained  in  paragraph 
(a)  of  the  this  section  is  greater  than  the 
handler’s  net  pool  obligation,  the*  differ¬ 
ence  shall  be  entered  on  the  handler’s 
producer  settlement  fund  account  as  such 
handler’s  pool  credit. 


§  1002.80  Adjustments  of  errors  in  pay¬ 
ments. 


Whenever  veiiflcation  by  the  market 
administrator  of  reports  or  payments  of 


Pa3rments  shall  be  made  to  qualified  co¬ 
operatives  or  to  federations  imder  the 
conditions,  in  the  manner,  and  at  the 
rates  set  forth  in  this  section. 

(a)  Definitions.  As  used  in  this  sec¬ 
tion  the  following  terms  shall  have  the 
following  meanings: 

(1)  ’’Cooperative”  means  a  coopera¬ 
tive  association  of  producers  which  is 
duly  incorporated  under  the  cooperative 
corporation  laws  of  a  state;  is  qualified 
under  the  Capper-Volstead  Act  (7  U.S.C. 
291  et  seq.) ;  has  all  its  activities  under 
the  control  of  its  members;  and  has  full 
authority  in  the  sale  of  its  members’ 
milk. 

(2)  “Federation”  means  a  federation 
of  cooperatives. 

(3)  “Federated  cooperative”  means  a 
cooperative  which  is  a  member  of  a  fed¬ 
eration  and  on  whose  membership  the 
federation  is  an  applicant  for  or  receives 
pa3rments  under  subparagnq)h  (2)  of 
paragraph  (f)  of  this  section. 

(4)  “Member”  means,  when  used  with 
respect  to  a  member  of  a  cooperative  or  of 
a  federated  cooperative,  only  a  member 
who  is  also  a  producer,  as  defined  in 
1  1002.6. 

(b)  Qualified  cooperatives  and.  federa¬ 
tions.  A  cooperative  or  federation  inay 
submit  an  application  to  the  market  ad¬ 
ministrator  for  payments  under  the  pro¬ 
visions  of  this  section.  In  accordance 
with  the  requirements  of  the  rules  and 
regulations  issued  by  the  market  admin¬ 
istrator,  any  such  application  simn  in¬ 
clude  a  written  description  of  the  aEH;>li'* 
cant’s  program  for  the  performance  of 
marketwide  services,  including  evidence 
that  adequate  facilities  and  personnel 
will  be  maintained  by  it  so  as  to  enable 
it  to  perform  the  marketwide  services; 
and  the  application  Khali  p.nntAin  a  state¬ 
ment  by  the  applicant  that  it  will  per¬ 
form  the  required  marketwide  services 
for  which  it  is  applying  for  payments. 
The  application  shall  set  forth  all  neces¬ 
sary  data  so  as  to  enable  the  market  ad¬ 
ministrator  to  determine  whether  it 
meets  the  qualificatkHi  requirements 
with  respect  to  the  payments  for  which 
the  application  is  sulmiitted.  An  appli¬ 
cation  shall  be  approved  by  the  maiicet 
administrator  only  if  he  determines  that: 

(1)  In  the  case  of  a  cooperative: 

(i)  It  has  not  less  than  4,000  members 
and  receives  from  its  members  not  less 
than  one  c«it  per  himdredwei^t  of  miiir 
delivered  by  them:  Provided,  That  no 
person  shall  be  counted  in  this  respect 
as  a  member  if  he  is  a  member  of  an¬ 
other  cooperative  which  is  an  applicant 
for  or  which  receives  cooperative  pay¬ 
ments,  or  if  he  is  a  member  of  a  federated 
cooperative. 
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(11)  If  the  application  is  also  for  an 
additional  pasnnent  under  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  it 
has  not  less  than  6,000  members  and  re¬ 
ceives  from  its  members  not  less  than 
one  cent  per  hundredweight  of  milk  de¬ 
livered  by  them,  subject  to  the  proviso 
in  subdivision  (i)  of  this  subparagraph. 

(iii)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(4)  of  paragraph  (f)  of  this  section,  the 
cooperative  is  an  operating  cooperative 
which  operates  marketing  facilities,  i.e., 
pool  plant(s) ,  at  which  it  receives  at  least 
25  per  centum,  by  weight,  of  the  pool 
milk  marketed  by  its  members:  Provided, 
That  in  determining  whether  the  25  per 
centum  minimum  requirement  is  com¬ 
plied  with,  there  shall  be  excluded  the 
milk  delivered  by  a  member  of  the  co¬ 
operative  who  is  a  member  of  another 
cooperative  which  is  an  applicant  for  or 
which  receives  cooperative  pasrments  on 
the  same  milk  or  which  is  a  federated 
cooperative  in  a  federation  which  is  an 
applicant  for  or  receiving  cooperative 
pasrments  on  the  same  milk. 

(2)  In  the  case  of  a  federation: 

(i)  It  is  duly  incorporated  under  the 
laws  of  a  state. 

(ii)  It  has  contracts  with  each  of  its 
federated  cooperatives  under  which  the 
cooperatives  agree  to  remain  in  the  fed¬ 
eration  for  at  least  one  year,  and  such 
contracts  cover  or  will  be  renewed  for  a 
yearly  period  for  every  subsequent  year 
for  which  the  federated  cooperatives  are 
to  be  included  within  the  membership  of 
the  federation  for  cooperative  payment 
purposes. 

(iii)  Its  federated  cooperatives  have 
an  aggregate  of  not  le^  than  4,000  mem¬ 
bers  and  the  federated  cooperatives  re¬ 
ceive  from  their  members  not  less  than 
one  cent  per  himdredweight  of  milk  de¬ 
livered  by  them;  and  its  federated  co¬ 
operatives  will  pay  to  the  federation, 
when  required  by  rules  and  regulations 
issued  by  the  market  administrator,  the 
minimum  monthly  payment  specified  in 
the  rules  and  regulations  to  finance  the 
activities  of  the  federation  that  are  not 
marketwide  in  character:  Provided,  That 
no  person  shall  be  coimted  in  this  re¬ 
spect  as  a  member  if  he  is  a  member  of 
a  cooperative  which  is  an  applicant  for 
or  which  receives  cooperative  payments, 
or  if  he  is  a  member  of  another  federated 
cooperative. 

(iv)  If  the  application  is  also  for  an 
additional  payment  imder  subparagraph 

(3)  of  paragraph  (f)  of  this  section,  the 
aggregate  membership  of  the  federated 
cooperatives  is  not  less  than  6,000  mem¬ 
bers  and  the  federated  cooperatives  re¬ 
ceived  from  their  members  not  less  than 
one  cent  per  himdredweight  of  milk  de¬ 
livered  by  their  members,  subject  to  the 
proviso  in  subdivision  (iii)  of  this  sub- 
paragraph. 

(V)  If  the  application  is  also  for  an 
additional  payment  under  subparagraph 

(5)  of  paragraph  (f)  of  this  section,  the 
federation  operates  marketing  facilities, 
i.e.,  pool  plant(s),  or  the  federated  co¬ 
operatives  operate  marketing  facilities, 
at  which  is  received  at  least  25  per  cen¬ 
tum,  by  weight,  of  the  pool  milk  mar¬ 
keted  by  the  members  of  the  federated 
cooperatives:  Provided,  That  in  deter¬ 
mining  whether  the  25  per  centum  mini¬ 


mum  requirement  is  complied  with, 
there  shall  be  excluded  the  milk  de¬ 
livered  by  members  of  a  cooperative 
which  is  an  applicant  for  or  which  re¬ 
ceives  cooperative  pasrments  on  the  same 
milk,  or  \^ch  is  a  federated  cooperative 
in  another  federation  which  is  an  ap¬ 
plicant  for  or  receiving  cooperative  pay¬ 
ments  on  the  same  milk,  or  which  is  not 
meeting  the  requirements  of  this  section 
applicable  to  it. 

(3)  The  applicant  cooperative  or  fed¬ 
eration  demonstrates  that  it  has  the 
ability  to  perform  the  marketwide  serv¬ 
ices  for  which  application  is  made,  and 
that  such  services  will  be  performed. 

(4)  The  applicant  cooperative  or  the 
federated  cooperatives  of  an  applicant 
federation  are  in  no  way  precluded  from 
arranging  for  the  utilization  of  milk 
under  their  respective  control  so  as  to 
yield  the  highest  available  net  return  to 
all  producers  without  displacing  an 
equivalent  quantity  of  other  producer 
milk  in  the  preferred  classification. 

(c)  Notice  of  qualification  or  denial: 
Effective  date.  Upon  determination  by 
the  market  administrator  that  a  coop¬ 
erative  or  a  federation  is  qualified  to  re¬ 
ceive  pasrment  for  performance  of  the 
marketwide  services,  he  shall  transmit 
such  determination  to  the  applicant, 
cooperative  or  federation  and  publicly 
announce  the  issuance  of  the  determi¬ 
nation.  The  determination  shall  be  ef¬ 
fective  with  respect  to  milk  delivered  on 
and  after  the  first  day  of  the  month 
following  issuance  of  the  determination. 
If,  after  consideration  of  an  application 
for  pasmients  for  marketwide  services, 
the  market  administrator  determines 
that  the  cooperative  or  federation  is  not 
qualified  to  receive  such  payments  he 
shall  promptly  notify  the  applicant  and 
specifically  set  forth  in  such  notice  his 
reasons  for  denial  of  the  application. 

(d)  Requirements  for  continued  qual¬ 
ification.  From  time  to  time  and  in 
accordance  with  rules  and  regulations 
which  may  be  issued  by  the  market  ad¬ 
ministrator,  each  qualified  cooperative 
or  federation  must  demonstrate  to  the 
market  administrator  that  it  continues 
to  meet  the  qualification  requirements 
for  the  pasrments  and  is  fully  perform¬ 
ing  the  marketwide  services  for  which  it 
is  being  paid. 

(e)  Marketvjide  services.  Each  co¬ 
operative  or  federation  shall  perform  the 
marketwide  services  enumerated  in  this 
paragraph.  Such  services  are:  (1)  ana¬ 
lysing  milk  marketing  problems  and 
their  solutions,  conducting  market  re¬ 
search  and  maintaining  current  infor¬ 
mation  as  to  all  market  developments, 
preparing  and  assembling  statistical 
data  relative  to  prices  and  marketing 
conditions,  and  making  an  economic 
analysis  of  all  such  data;  (2)  determin¬ 
ing  the  need  for  the  formulation  of 
amendments  to  the  order  and  proposing 
such  amendments  or  requesting  other 
appropriate  action  by  the  Secretary  or 
the  market  administrator  in  the  light  of 
changing  conditions;  (3)  participating 
in  proceedings  with  respect  to  amend¬ 
ments  to  the  order,  including  the  prep¬ 
aration  and  presentation  of  evidence  at 
public  hearings,  the  submission  of  ap¬ 
propriate  briefs  and  exceptions,  and  also 
participating,  by  voting  or  otherwise,  in 


the  referenda  relative  to  amendments* 
(4)  participating  in  the  meetings  caUeii 
by  the  market  administrator,  such  si 
meetings  with  respect  to  rules  and  regu¬ 
lations  issued  under  the  order,  including 
activities  such  as  the  preparation  and 
presentation  of  data  at  such  meetings 
and  briefs  for  submission  thereafter;  (S) 
conducting  a  comprehensive  education 
program  among  producers — ^i.e.,  mem. 
bers  and  nonmembers  of  cooperatives-, 
and  keeping  such  producers  well  in. 
formed  for  participation  in  the  activities 
under  the  regulatory  order  and.  as  a  part 
of  such  program,  issuing  publications 
that  contain  relevant  data  and  informs, 
tion  about  the  order  and  its  operation, 
and  the  distribution  of  such  publications 
to  members  and,  on  the  same  subscr]^ 
tion  basis,  to  nonmembers  who  request 
it,  and  holding  meetings  at  which  mem¬ 
bers  and  nonmembers  may  attend;  and 

(6)  in  the  case  of  a  cooperative  or  fed. 
eration  which  receives  an  additional 
payment  under  subparagraph  (4)  or  (5) 
of  paragraph  (f )  of  this  section,  operat¬ 
ing  marketing  facilities,  or  having  within 
its  membership  federated  cooperatives 
operating  marketing  facilities,  i.e.,  po(d 
plant(s),  at  which  is  received  at  least 
25  percentum.  by  weight,  of  the  milk 
marketed  by  all  the  members  of  the  co¬ 
operative  or  by  all  the  members  of  the 
federated  cooperatives’  members. 

(f)  Rate,  computation,  time,  nnd 
method  of  payment.  (1)  Subject  to  the 
provisions  of  paragraph  (g)  of  t)^  sec¬ 
tion,  the  market  administrator,  on  or  be¬ 
fore  the  25th  day  of  each  month,  shall 
make  pasnnent  out  of  the  producer  settle¬ 
ment  fund,  or  issue  equivalent  credit 
therefor  to  each  cooperative  or  feden- 
tion  which  is  qualified  for  such  payments 
for  marketwide  services.  The  payment 
to  a  cooperative  shall  be  based  upon  the 
pool  milk  reported  by  cooperative  or  mn- 
prietary  handlers  to  have  been  recd^ 
during  the  preceding  month  frmn  its 
members,  and  the  pasrment  to  a  federa¬ 
tion  shall  be  based  upon  the  pool  milk 
reported  by  cooperative  or  proprietary 
handlers  to  have  been  received  duriig 
the  preceding  month  from  the  memben 
of  its  federated  cooperatives,  subject  in 
both  instances  to  adjustment  upon  veri¬ 
fication  by  the  market  administrator. 

(2)  Such  payonent  or  credit  shall  te  at 
the  rate  of  two  cents  per  hundredweight 
of  milk  in  accordance  with  subparagraph 
(1)  of  this  paragraph:  Provided,  Thatin 
computing  payonent  to  a  cooperative 
there  shall  be  excluded  all  of  the  mift  of 
its  members  who  belong  to  another  co¬ 
operative  which  is  an  applicant  for  or 
which  receives  cooperative  payments  oo 
the  same  milk  or  which  is  a  federated  co¬ 
operative  in  a  federation  which  is  an  ap¬ 
plicant  for  or  receiving  cooperative  pay¬ 
ments  on  the  same  milk:  Provided  tv- 
ther.  That  in  computing  payment  to  a 
federation  there  shall  be  excluded  aU  of 
the  milk  of  members  of  a  cooperative 
which  is  an  applicant  for  or  which  re¬ 
ceives  cooperative  payments  on  the  same 
milk,  or  which  is  a  federated  coiveta- 
tive  in  another  federation  which  is  an 
applicant  for  or  receiving  cooperative 
payments  on  the  same  milk,  or  whidi  b 
not  meeting  the  requirements  of  ttb 
section  applicable  to  it. 
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me  cent  per  hundredweight  of  milk  in  after  demand  by  the  market  adminis-  ] 
eeeordance  with  subparagraph  (1)  of  trator,  to  arrange  for  the  utilization  of  i 
tliis  paragraph  and  subject  to  the  provi-  milk  under  its  control  so  as  to  3deld  the  ^ 
foe  contained  in  subparagraph  (2)  of  this  highest  available  net  return  to  all  pro-  i 
pgfggraph.  ducers  without  displacing  an  equivalent 

(4)  Any  croperative  that  operates  quantity  of  other  producer  milk  in  the  < 
marketing  facilities,  i.e.,  pool  plant  (s),  preferred  classification,  the  federation 
at  which  is  received  at  least  25  per  cen-  shall  be  disqualified  only  to  the  extent 
tom.  by  weight,  of  the  milk  marketed  by  that  its  qualification  for  payments  or  the 
Its  members  shall  receive  a  payment,  in  amount  of  its  payments  are  based  upon 
midition  to  the  payment  provided  for  in  the  membership,  milk,  or  operations  of 
i^jparagraph  (2)  or  subparagraph  (3)  such  noncomplying  federated  coopera- 
of  this  paragraph  of  one  cent  per  hun-  tives; 

diedweight  of  all  milk  marketed  by  its  (ii)  The  cooperative  or  federation  has 
mmnbers  in  accordance  with  subpara-  failed  to  make  reports  or  furnish  rec- 
gmdi  (1)  of  this  paragraph:  Provided,  ords  pursuant  to  this  section  or  pursuant 
Xbst  in  computing  the  payment  under  to  rules  and  regulations  issued  by  the 
this  subparagraph  there  shall  be  ex-  market  administrator;  or 

the  milk  delivered  by  a  member  of  (iii)  In  the  case  of  the  cooperative,  it 
die  cooperative  who  is  a  member  of  an-  has  failed,  promptly  after  demand  by 
otbo’  cooperative  which  is  an  applicant  the  market  administrator,  to  arrange 
for  or  which  receives  cooperative  pay-  for  the  utilization  of  milk  imder  its  con- 
yitjt  on  the  same  milk  or  which  is  a  trol  so  as  to  sdeld  the  highest  available 
federated  cooperative  in  a  federation  net  return  to  all  producers  without  dis- 
^ddeh  is  an  applicant  for  or  receiving  placing  an  equivalent  quantity  of  other 
eooporative  payments  on  the  same  milk,  producer  milk  in  the  preferred  classifica- 

(S)  Any  federation  that  operates  mar-  tion. 

facilities,  i.e.,  pool  plant(s),  or  (2)  An  order  of  the  market  adminis- 
vlioce  members  include  one  or  more  fed-  trator  wholly  or  partly  disqualifying  a 
crated  co(^ratives  that  operate  mar-  cooperative  or  federation  shall  not  be 
facilities,  at  which  is  received  at  issued  until  after  the  cooperative  or  fed- 
leait  25  per  centum,  by  weight,  of  the  eraUon  has  had  opportunity  for  hearing 
frfnt  marketed  by  the  members  of  its  thereon  following  not  less  than  15  days’ 
federated  cooperatives  shall  receive  a  notice  to  it  q)ecif3rlng  the  reasons  for 
peiment,  in  addition  to  the  payment  pro-  the  proposed  disqualifications.  If  the 
Tided  for  in  subparagraph  (2)  or  sub-  cooperative  or  federation  fails  to  file  a 
psngraph  (3)  of  this  paragraph,  of  one  written  request  for  hearing  with  the 
cent  per  hundredweight  of  all  milk  mar-  market  administrator  within  such  peri- 
fceted  by  such  members  in  accordance  od  of  15  days,  the  market  administrator 
vitii  subparagraph  (1)  of  this  para-  may  issue  an  order  of  disqualification 
fnph:  Provided.  That  in  computing  the  without  further  notice;  but  if  within 
pajment  under  this  subparagraph  there  such  a  period  a  request  for  hearing  is 
AsU  be  excluded  the  milk  delivered  by  filed,  the  market  administrator  shall 
■embers  of  a  cooperative  which  is  an  ap-  promptly  proceed  to  hold  such  hearing 
pliesnt  for  or  which  receives  cooperative  pursuant  to  rules  and  regulations  issued 
ptiments  on  the  same  milk,  or  which  is  by  him  under  paragraph  (i)  of  this 
s  federated  cooperative  in  another  fed-  section. 

coition  which  is  an  applicant  for  or  re-  (3X  A  disqualification  order  issued  by 
eeta^  cooperative  pasonents  on  the  the  market  administrator  shall  set  forth 
■me  milk,  or  which  is  not  meeting  the  the  findings  and  conclusions  on  the  basis 
mdrernents  of  this  section  applicable  of  which  it  is  issued, 
to  it  (h)  Appeals.  (1)  From  denials  of 

(6)  If  an  individually  qualified  coop-  application.  Any  coc^rative  or  federa- 
cntiTe  is  affiliated  with  a  federation,  tion  whose  application  for  qualification 
the  ooc^rative  pasonent  shall  be  made  has  been  deni^  by  the  maiicet  adminis- 
to  nch  cooperative  unless  its  contract  trator  may,  within  30  days  after  notice 
vtth  the  federation  specifies  in  writing  of  such  denial,  file  with  the  Secretary  a 
that  the  federation  is  to  receive  the  pay-  written  petition  for  review.  But  the 
■ents.  Any  such  contract  must  author-  failure  to  file  such  petition  shall  not  bar 
be  ffie  federation  to  receive  the  pairments  the  cooperative  or  federation  from  again 
kr  at  least  one  year,  and  such  agreement  appl3dng  to  the  market  administrator  for 
most  cover  or  be  renewed  for  a  yearly  qualification. 

period  for  every  subsequent  year  for  (2)  From  disqualification  orders.  A 
vtaich  the  federation  is  to  receive  the  disqualification  order  by  the  market  ad- 
pajmients.  ministrator  shall  become  final  30  days 

(*)  Disqualification.  (1)  The  market  after  its  service  on  the  cooperative  or 
administrator  shall  issue  an  order  wholly  federation  unless  within  such  30-day 
sriMutly  disqualifying  a  previously  qual-  period  the  cooperative  or  federation  files 
IM  cooperative  or  federation  for  pay-  a  written  petition  with  the  Secretary 
■eats  authorized  pursuant  to  this  sec-  for  review  thereof.  If  such  petition  for 
baa  and  such  pasrments  shall  not  there-  review  is  filed,  pa3rments  for  which  the 
after  be  made  to  it  if  he  determines  cooperative  or  federation  has  been  dis- 

qualified  by  the  order  shall  be  held  in 
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(j)  Reports  and  records.  A  qualified 
cooperative  or  federation  and  any  fed¬ 
erated  cooperative  in  a  qualified  feder¬ 
ation  shall  make  such  reports  to  the 
market  administrator  as  may  be  re¬ 
quested  by  him  for  the  administration 
of  the  provisions  of  this  section,  and 
shall  maintain  and  make  available  to 
the  market  administrator  or  his  repre¬ 
sentative  such  records  as  will  enable  the 
market  administrator  to  verify  such 
reports. 

(k)  Notices,  demands,  orders,  etc.  All 
notices,  demands,  orders,  or  other  papers 
required  by  this  section  to  be  given  to  or 
served  upon  a  cooperative  or  federation 
shall  be  deemed  to  have  been  given  or 
served  as  of  the  time  when  mailed  to  the 
last  known  secretary  of  the  cooperative 
or  federation  at  his  last  known  address. 

§  1002.82  Cream  payments. 

(a)  For  pool  milk  received  from  dairy 
farmers  which  is  classified  as  Class  III 
pursuant  to  §  1002.37(d)  (2)  the  butter- 
fat  from  which  is  subsequently  assigned 
in  accordance  with  the  provisions  of  the 
rules  and  regulations  issued  by  the  mar¬ 
ket  administrator  pursuant  to  §  1002.36 
to  sour  cream,  half  and  half,  or  recon¬ 
stituted  cream  shipped  to.  received  in, 
or  distributed  in  the  metropolitan  dis¬ 
trict,  or  is  not  established  to  have  been 
otherwise  utilized,  or  to  be  still  in  stor¬ 
age,  the  handler  required  to  file  reports 
pursuant  to  §  1002.52  shaU  pay  to  the 
producer  settlement  fund  an  amoimt 
equal  to  nine  cents  per  pound  of  butter- 
fat  if  the  milk  was  separated  in  the 
months  of  March  through  July,  and  10 
cents  per  pound  of  butterfat  if  the  milk 
was  separated  in  the  months  of  August 
through  February. 

(b)  With  respect  to  Class  n  pool  milk 
the  butterfat  from  which  is  on  hand  at 
the  plant  in  the  form  of  cream,  or  hav¬ 
ing  left  the  plant  in  the  form  of  cream 
had  not  been  delivered  to  a  plant  or  pur¬ 
chaser  by  the  end  of  the  period  for  es¬ 
tablishing  classification,  but  subsequent 
to  the  end  of  the  period  for  establishing 
classification  such  cream  is  so  handled 
that  it  would  have  been  classified  at  a 
plant  in  Class  m  pursuant  to  S  1002.37 
(d),  (1),  (3),  (5),  or  (6)  had  such  han¬ 
dling  occurred  during  the  period  for 
establishing  classification,  the  handler 
who  received  the  milk  from  producers 
may  claim  a  refund  by  filing  a  report 
giving  the  facts  with  respect  to  such 
handling.  On  the  basis  of  verification 
of  such  report,  the  market  administrator 
shall  make  payment  out  of  the  producer 
settlement  fund  to  such  handler  or  issue 
credit  against  any  balance  due  from  such 
handler  to  the  producer  settlement  fund 
in  an  amount  equal  to  the  difference 
between  the  Class  n  and  Cfiass  m  prices 
applicable  for  the  month  when  the  milk 
was  received  from  producers. 

§  1002.84  Payments  on  milk  or  milk 
products  the  source  of  which  is  not 
established. 

Payments  shall  be  made  by  handlers 
to  producers  through  the  producer  set¬ 
tlement  fund,  for  milk  and  milk  products 
under  conditions,  in  amounts,  and  by 
the  handler  pursuant  to  paragraphs  (a) 
through  (d)  of  this  section. 


(a)  Payments  shall  be  made  for  milk, 
concentrated  fiuid  milk,  fiuid  milk  prod¬ 
ucts,  cultured  or  fiavored  milk  drinks, 
cream,  half  and  half,  fiuid  cream  prod¬ 
ucts,  and  skim  milk  which  milk  product 
meets  each  of  the  conditions  specified 
in  subparagraphs  (1)  and  (2)  and,  if 
applicable,  subparagraph  (3)  of  this 
paragraph: 

(1)  It  was  derived  from  milk  for  which 
the  farm  source  is  not  established. 

(2)  It  was  shipped  to,  received  in,  or 
distributed  in  the  marketing  area,  or  was 
received  at  a  pool  plant. 

(3)  If  first  foimd  at  a  nonpool  plant, 
the  milk  or  milk  equivalent  of  the  but¬ 
terfat  is  classified  as  Class  I-A  or  Cla& 
n,  or  the  ski]|i  milk  is  subject  to  the 
fluid  skim  differential. 

(b)  The  amounts  of  pasrment  for  the 
product  set  forth  in  paragraph  (a)  of 
this  section  shall  be  as  follows: 

(1)  For  milk,  concentrated  fluid  milk, 
fiuid  milk  products,  or  cultured  or  fla¬ 
vored  milk  drinks  containing  3  percent 
or  more  but  not  more  than  5  percent  of 
butterfat,  the  value  of  such  milk,  fluid 
milk  products,  cultured  or  flavored  milk 
drinks,  or  the  milk  equivalent  of  such 
concentrated  fluid  milk  at  the  class  price 
at  the  plant  where  first  found. 

(2)  For  cream,  half  and  half,  fluid 
cream  products,  or  cultured  or  flavored 
milk  drinks  containing  less  than  3  per¬ 
cent  or  more  than  5  percent  of  butter¬ 
fat.  the  value  of  the  milk  equivalent  of 
such  product  at  a  rate  per  hundredweight 
computed  pursuant  to  8  1002.40(d)(1) 
adjusted  by  the  differentials  set  forth  in 
column  C  in  the  table  in  8  1002.42  for  the 
zone  of  the  plant  at  which  first  found. 

(3)  For  skim  milk  in  a  form  subject  to 
the  fluid  skim  milk  differential,  the  value 
at  a  rate  per  hundredweight  computed 
as  follows:  divide  the  amount  computed 
pursuant  to  8  1002.40(d)  (2)  by  0.9125, 
add  an  amount  computed  pursuant  to 
8  1002.44  and  adjust  the  result  by  the 
differential  set  forth  in  column  B  in  the 
table  in  8  1002.42  for  the  zone  of  the 
plant  where  first  found. 

(4)  For  skim  milk  in  a  form  not  sub¬ 
ject  to  the  fluid  skim  milk  differential, 
the  value  at  a  rate  per  hundredweight 
computed  as  follows:  divide  the  amount 
computed  pursuant  to  8  1002.40(d)  (2) 
by  0.9125. 

(5)  In  computing  the  milk  equivalent 
value  of  products  as  specified  in  this 
paragraph,  . such  value  shall  be  computed 
on  the  basis  of  milk  containing  3.5  per¬ 
cent  of  butterfat. 

(c)  Payment  for  any  milk  or  milk 
product  pursuant  to  this  section  shall 
be  made,  on  behalf  of  the  handler  re¬ 
ceiving  the  milk  from  dairy  farmers,  by 
the  appropriate  handler  as  set  forth  in 
subparagraphs  (1)  through  (3)  of  this 
paragraph : 

(1)  By  the  handler  first  receiving  the 
milk  or  milk  product  at  a  pool  plant  out¬ 
side  the  marketing  area. 

(2 )  By  the  handler  operating  the  plant 
where  the  milk  or  milk  product  is  first 
received  in  the  marketing  area  if  the 
milk  or  milk  product  is  not  received  at 
a  pool  plant  outside  the  marketing  area. 

(3)  By  the  handler  operating  the 
plant  from  which  the  milk  or  milk  prod¬ 
uct  was  moved  into  the  marketing  area 


if  such  milk  or  milk  product  is  neither 
received  at  a  pool  plant  outside  the  mar- 
keting  area  nor  at  a  plant  in  the  mar' 
keting  area. 

(d)  The  amoimt  due  pursuant  to  thb 
section  shall  be  entered  on  the  handler’s 
account  as  a  debit  immediately  after  the 
filing  of  the  report  pursuant  to  8  1002.50 
or  if  the  handler  fails  to  file  such  report 
such  amount  shall  be  entered  on  the 
handler’s  account  in  accordance  with 
8  1002.80. 

Expknse  of  Administration 
§  1002.90  Payment  by  handlers. 

As  his  pro  rata  share  of  the  expense  o{ 
administration  of  this  part,  each  handler 
shall,  on  or  before  the  18th  day  of  each 
month,  pay  to  the  market  administrator 
a  sum  not  exceeding  two  cents  per  hun¬ 
dredweight  on  the  total  quantity  of  pool 
milk  received  from  da^  farmers  at 
plants  or  from  farms  in  a  unit  operated 
by  such  handler,  directly  or  at  the  in- 
stance  of  a  cooperative  association  of 
producers,  the  exact  amount  to  be  de¬ 
termined  by  the  market  admini8trat(R 
subject  to  review  by  the  Secretary. 
This  section  shall  not  be  deemed  to 
duplicate  any  similar  payment  by  any 
handler  under  an  order  issued  by  the 
Commissioner  of  Agriculture  and  Mar¬ 
kets  of  the  State  of  New  York,  w 
the  Director  of  the  New  Jersey  (MBce 
of  Milk  Industry,  with  respect  to  the 
marketing  area.  Whenever  verihcatloh 
by  the  market  administrator  discloses 
an  error  in  the  payment  made  by 
any  handler,  such  error  shall  be  adjusted 
not  later  than  the  date  next  following 
such  disclosure  on  which  payments  are 
due  pursuant  to  this  section. 

Miscellaneous 

§  1002.95  Termination  of  obligations. 

The  provisions  of  this  section  shall  ap¬ 
ply  to  any  obligation  under  this  part  for 
the  payment  of  money  irrespective  of 
when  such  obligation  arose,  except  an 
obligation  involved  in  an  action  insti¬ 
tuted  before  August  1,  1949,  under  { 8c 
(15)  (A)  of  the  Act  or  before  a  court 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  part  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  calendar  month  during 
which  the  mai^et  administrator  receives 
the  handler’s  utilization  report  on  the 
milk  involved  in  such  obligation,  unless 
within  such  period  the  market  adminis¬ 
trator  notifies  the  handler  in  writing 
that  such  money  is  due  and  payable. 
Service  of  such  notice  shall  be  complete 
upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain,  but  need 
not  be  limited  to,  the  following  informa¬ 
tion: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obliga¬ 
tion  exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  (me 
or  more  prixlucers  or  to  an  association 
of  producers,  the  name  of  such  pro¬ 
ducer  (s)  or  association  of  producars,  at 
if  the  obligation  is  payable  to  the  mar¬ 
ket  administrator,  the  account  for  whl^h 
it  is  to  be  paid. 
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(b)  H  &  handler  fails  or  refuses,  with 
^g,ect  to  any  obligation  under  this  part, 
available  to  the  mailcet  admin- 
orator  or  his  representatives  all  books 
-nd  records  required  by  this  part  to  be 
available,  the  market  administra¬ 
tor  may»  within  the  two-year  period  pro¬ 
vided  for  in  paragraph  (a)  of  this  sec¬ 
tion,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
aftministrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to 
such  obligation  shall  not  begin  to  run 
until  the  first  day  of  the  calendar  month 
fc^owing  the  month  during  which  all 
such  books  and  records  pertaining  to 
such  obligation  are  made  available  to 
the  market  administrator  or  his  repre¬ 
sentatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
s  hanger’s  obligation  imder  this  part  to 
pay  money  shall  not  be  terminated  with 
reQ)ect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 

the  handler  against  whom  the  obli¬ 
gation  is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  two  years  after  the 
end  of  the  calendar  month  during  which 
the  milk  involved  in  the  claim  was  re¬ 
ceived  (or  with  respect  to  storage  cream 
payments  pursuant  to  S  1002.82(b)  two 
years  after  the  end  of  the  calendar 
month  during  which  such  cream  is  uti- 
bmd)  if  an  underpayment  is  claimed, 
or  two  years  after  the  end  of  the  cal¬ 
endar  month  during  which  the  payment 
(including  deduction  or  set-off  by  the 
market  administrator)  was  made  by  the 
handler  if  a  refund  on  such  payment 
is  daimed,  unless  such  lifuidler,  within 
the  aimlicable  periods  of  time,  files  pur- 
mant  to  S  8c(15)  (A)  of  the  Act,  a  peti- 
tioD  claiming  such  money. 

§  1002.96  Continuing  obligation  of  han- 

dim. 

Unless  otherwise  provided  by  the  Sec- 
retery  in  any  notice  of  amendment,  ter¬ 
mination,  or  suspension  of  any  or  all 
of  the  provisions  of  this  part,  such 
amendment,  termination,  or  suspension 
than  not  affect,  waive,  or  terminate  any 
right,  duty,  obligation,  or  liability  which 
ihaU  have  risen  or  may  thereafter  arise 
tai  connection  with  any  provision  of  this 
part;  release  or  waive  any  violation  of 
thh  part  occurring  prior  to  the  effective 
date  of  such  amendment,  termination, 
or  ampension;  or  affect  or  impair  any 
rights  or  remedies  of  the  Secretary  or 
of  any  other  person  with  respect  to  any 
nch  violations. 


§  1002.97  Continuing  power  and  duty  of 
market  administrator. 

The  market  administrator  shall  (a) 
continue  in  such  capacity  until  dis¬ 
charged  by  the  Secretary;  fb)  from  time 
to  time  account  for  all  receipts  and  dis¬ 
bursements  and  deliver  all  fimds  or  prop¬ 
erty  on  hand,  together  with  the  books 
and  records  of  the  market  administra¬ 
tor,  to  such  person  as  the  Secretary  shall 
direct;  and  (c)  if  so  directed  by  the  Sec¬ 
retary  execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person  full  title  to  all  fimds, 
property,  and  claims  vested  in  the  mar¬ 
ket  administrator  pursuant  to  this  part. 

§  1002.98  Liquidation. 

Upon  the  termination  or  suspension  of 
this  part,  the  market  administrator  shall, 
if  so  directed  by  the  Secretary,  liquidate 
the  business  of  the  market  administra¬ 
tor’s  office  and  dispose  of  all  fimds  and 
property  then  in  his  possession  or  under 
his  control,  together  with  claims  for  any 
funds  which  are  impaid  and  owing  at 
the  time  of  such  termination  or  suspen¬ 
sion.  Any  funds  collected  for  expenses 
pursuant  to  the  provisions  of  this  part 
over  and  above  the  amounts  necessary 
to  meet  outstanding  obligations  and  the 
expenses  necessarily  incurred  by  the 
market  administrator  in  liquidating  the 
business  of  the  market  administrator’s 
office  to  handlers  in  an  equitable  manner. 

§  1002.99  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  in  connection  with  any  of 
the  provisions  of  this  part. 

Order  i  Amending  the  Order  Regvlating 

the  Handling  of  Milk  in  the  Connecti¬ 
cut  Marketing  Area 

§  1015.0  Findings  and  determinations. 

'The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  cozmec- 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  the  previously  issued 
amendments  Uiereto;  and  all  of  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  In¬ 
sofar  as  such' findings  and  determina¬ 
tions  may  be  in  confiict  with  the  findings 
and  determinations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursusmt  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 

^  This  (»der  shall  not  become  effective  im- 
less  and  imtil  the  requirements  of  |  900.14 
of  the  rules  of  practice  and  procedure  gov¬ 
erning  im)ceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


UJ3.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Connecticut  marketing  area. 
Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that:  .  •, 

(1)  The  said  order  as  hereby  amend¬ 
ed,  and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

■  (2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  min¬ 
imum  prices  specified  in  the  order  as 
hefeby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 
and 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is 
therefore  ordered.  That  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Connecticut  marketing  area 
shall  be  in  conformity  to  and  in  compli¬ 
ance  with  the  terms  and  conditions  of 
the  aforesaid  order,  as  amended,  and  as 
hereby  further  amended,  as  follows; 

In  §  1015.3(c)  (2),  subdivision  (i)  is 
revised  to  read  as  follows : 

§  1015.3  Definition  of  plants. 

•  *  •  •  * 

(c)  •  *  • 

(2)  •  •  • 

(i)  Any  plant  qualifying  as  a  pool 
plant  pursuant  to  this  subparagraph, 
other  than  a  plant  which  has  pool  plant 
status  for  the  month  under  subdivision 
(ii)  or  (iii)  of  this  subparagraph,  shall 
be  a  nonpool  plant  in  any  month  of  De¬ 
cember  through  June  in  which  it  retains 
automatic  pool  plant  status  under  an¬ 
other  New  England  Federal  order,  or  in 
any  month  in  which  it  qualifies  for  pool¬ 
ing  under  another  Federal  order  other' 
than  the  Boston  order  on  the  basis  of 
shipments  which  exceed  the  shipments 
qualifying  such  plant  for  pooling  pur¬ 
suant  to  this  subparagraph. 

[P.B.  Doc.  63-11684;  Filed,  Nov.  7,  1963; 

8:45  am.] 


